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QEPATfTMENT OF ENERGY 

to CFH Part 490 

[Docket No. CAS-RM-79-109] 

Emergency Building Temperature 
Restrictions. 

agency: Department of Energy. 
action: Final rule. 

SWaaABY: The Department of Energy 
(DOE) today promulgates Final • 
regulations to implement "Standy 
Conservation Plan No. 2, Emergency 
Building Temperature Restrictions” (the 
Plan), which place temporary, 
emergency restrictions on temperature 
settings for heating, cooling and hot 
water in commercial, industrial and 
other non-residential buildings in order 
to reduce energy consumption. The 
regulations will become effective on the 
effective date of the Plan. 

. These regulations prescribe specific 
heating and cooling restrictions of 65' F 
and 78’ F, respectively, for simple and 
complex heating, ventilating and air 
conditioning systems, heating set back 
requirements for periods when buildings 
are unoccupied, and temperature 
restrictions of 105* F for hot water used 
for personal hygiehe and general 
cleaning. Building owners and operators 
are required to post a certificate of 
compliance with the restrictions In a 
prominent location within each building. 
The regulations exempt certain 
categories of buildings or portions of 
buildings from the temperature 
requirements of the Plan. Standards and 
procedures are established for states 
seeking exemptions on grounds thaf a 
comparable state plan is in effect The 
regulations provide procedures for 
• Federal enforcement of the mandatory 
temperature restrictions and contain 
penalty provisions for violation of those 
restrictions. 

EFFECTIVE DATE; These regulations will 
become effective on a date determined 
by the President and transmitted to 
Congress as the effective date for 
_ “Standby Conservation Plan No. 2, 
Emergency Building Temperature 
Restrictions.” 

FOR FURTHER INFORMATION CONTACT; 

Henry G. Bartholomew, Office of Buildings 
and Community System*, Office of 
Conservation and Solar Applications, 
Department of Energy, 20 Massachusetts 
Avenue. N.W.. Room 2221 C, Washington,' 
D C. 20565 (202) 370-4470. 

Peter J. Sdiamnberg. Office of General 
Counsel Department of Energy. 1726 M 
Street. N.W, Room 510, Washington, D.C. . 
20401 (202] 634-5545. . 


Mary Doyle, Office of General Counsel, 
Department of Energy, 20 Massachusetts 
Averina, H.W, Rooto 2221 C, Washington. 

D C. 20505 (202) 370-41X0. 

Donald Creed. News Media Contact, fret** *. 
Service* Office, Department of Energy. 

1000 Independence Avenue. N.W„ Room 
6E082, Washington. D.C. 20505 (202) 252- 
5806 . ' 

SUPPLEMENT ARY INFORMATION: 

/. The Proposed Regulation •.-••••>•'; - 

i * 

On Juno 1, 1979, DOE issued a notice . 
of proposed rulemaking and public , 

hearing (44 FR 31022, June 1, 1978) 
Intended to provide for implementation 
of the President’s “Standby 
Conservation Plan No. 2, Emergency 
Building Temperature Restrictions” (the 
Plan), Placing temporary, emergency 
restrictions ontemperature settings for 
heating, cooling and hot water ta .. 
commercial, Industrial and non- -'l- c*. 
residential public buildings. Wrttteii " ” 
commenta were invited, and public- 
hearings were held in San Franciaco, 
California; Chicago, Illinois; Dallas, 
Texas; New York, New York and . 
Washington. D.C. between June 14 and 
21, 1979. Over 550 written comments 
were received and 110 oral 
presentations were made at the five 
public bearings. Commenters include 
representatives of a broad range of 
trade associations, educational and 
cultural institutions, building owners 
and operators, business activities, and 
private citizens from many sections of 
the country. 

The great majority of the comments 
opposed some or all of the proposal. 
Mcst of the commenters agreed that a 
. comprehensive energy conservation 
plan is necessary in order to conserve' . 
our dwindling energy reserves, tjfany 
commenta were received which 
suggested that other eonservatiatt^l-Vp% 
techniques be included in the ' 

regulations as alternatives to the ’ 
specified temperature restrictions. For 
example, the National Restaurant' 
Association developed a set of 
guidelines for restaurant operation ' ' 
which if followed would appear to yield 
significant energy savings. Others 
suggested a percentage reduction 
alternative which would allow an 
exemption from temperature restrictions 
for any persen who demonstrated that 
he saved a specified percentage of 
■ energy use when compared to a base '■ 
period. 

The inclusion of alternative ~ •’ 
conservation methods was rejected for 
'several reasons. First, since these 
regulations are mandatory in nature 
with penalties for non-compliance, ■ 
violations must- be readily detectable. It 


was determined that there are 
significant problems associated with 
checking compliance with moat 
alternative conservation techniques. 

- Also, relaxation of the cooling 
restrictions to 73* F, discussed below,, 
eliminates many of the operational 
difficulties which may have resulted 
from the 80* F limit and which prompted 
these alternative proposals. 

. „ there also were reasons from a policy 
.. standpoint to reject these proposals. 
Permitting alternative conservation 
measures as a means of avoiding 
temperature restrictions would tend to 
favor those persons who have not 
conserved ta the past, and conversely 
would restrict to the 65-78* F 
temperatures those persons who have 
done the most for conservation. We also 
were concerned with problems of public 
perception of the program if certain 
buildings were more comfortable than 
others, and with the possible 
competitive disadvantages which may 
■ result if adherence to the temperature 
restrictions was not generally uniform. 

'DOE encourages associations like the 
National Restaurant Association to 
continue to develop and implement 
these conservation technniques, 

- notwithstanding that they are not 
included ta these regulations. 
Implementation of such measures, 
together with thermostat restrictions, 
will add measurably to thfs Nation’* 
energy conservation effort 

. . Many commenters recommended that 
the range of permissible temperatures be 
narrowed from the 6S’ F-80* F range 
contained in the proposed regulations. 
Representatives of restaurants, health 
spas and other physical fitness facilities, 
and retail stores, expressed displeasure 
with the proposed 80* F minimum for 
cooling. They cited expected losses of 
j- business from customers unwilling to 

■ f experience significant discomfort, 

reduced employee productivity, damage 

■ _ to retail items, including food, from 

• spoilage or mildew, ana jeopardy to the 
. .health of persons with allergies and 
respiratory problems. Health concerns 
also were raised for persons in certain 
age groups when exercising ta health 
apas and Fitness centers. Museums, art 
galleries, libraries and archives 
expressed concern that their collections 
might incur severe damage. Opposition 
to the 65’ F heating maximum was much 
more limited and emphasized presumed 
reductions ta employee productivity. 
Building owners and operators noted 
that some buildings have thermostats 
with fixed temperature ranges whic’ 
would have to be replaced if more 
extreme temperatures were impe 
They also pointed out that mam 
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buildings have combined heating and 
cooling systems which operate at 

laximum efficiency at temperatures 
.riher than f.V F and 80* F. A more 
detailed discussion of the public 
comments is included below in the 
“Section by Section Analysis of the 
Emergency Building Temperature 
Restrictions Regulations." 

DOE has carefully considered all of 
the comments submitted. Many of the 
suggestions for changes have been • 
incorporated into the final regulation. A 
basic change in the overall approach to 
implementation of the Plan is the 
adoption in these regulations of a lower 
minimum temperature of 78“ F for 
cooling and a reduction in the minimum 
allowable dew-point temperature from 
07' F to 65* F.. These modifications are 
adopted, in response to public comment 
aince DOE believes that many of the 
ooncems raised are worthy of being 
addressed. In addition, building owners 
and operators will be more willing and 
able to comply with the reduced 
minimum cooling and dew-point 
temperature limitations and fewer 
exceptions and exemptions will be 
required. 

A number of more detailed changes 
have also been made in response to the 
public comments received. For example, 
a general exemption iamsde available 
for doctors' and dentists* offices. 
Buildings which would require the use of 
increased amounts of energy to comply 
with the regulations are permitted to 
operate in accordance with normal 
operating practices consistent with 
maximum energy savings, with some 
limitations on cooling practices. Other 
detailed changes were made in the 
regulations and are discussed below, 

II. ■. Background and Brief Description of 
the Final Regulations 

Pursuant to sections 201(a) and (b) of 
the Energy Policy and Conservation Act 
(42 U.S.C. 6201 et seq .) (EPCA), the 
President developed and transmitted the 
Plan to Congress on March 1, 1079. DOE 
published a notice on March 6, 1879 (44 
FR 12906) of the President's adoption of 
the Plan. The Plan was approved by 
resolutions of the Senate on May 2, 1979 
and of the House on May 10, 1978. 

Section 201(b) of the EPCA provides that 
to put the Plan into effect, the President . 
must mibrnii to Congress his finding that 
the Plan’s effectiveness is required by a 
severe energy supply interruption or in 
order to fulfill obligations of the United 
States under the international energy 
program, together with a statement of 
the Plan’s effective date. Under section 
201{a] of the EPCA, the Plan, once 
implemented, will remain in effect for a 


period no longer than nine months, 
unless earlier terminated or suspended 
by the President Section 8(a) of the Plan 
authorises DOE to Implement, 
administer, monitor and enforce its 
terms, to determine exemptions, and to 
promulgate regulations as necessary and 
appropriate. 

The objective of the Plan, and DOE’s 
intent in formulating these regulations, 
is the achievement of a significant and 
immediate reduction in energy demand, 
fn its May 1979 "Report to the President 
on the Energy Supply Interruption," DOE 
has concluded that continuing reduced 
levels of world crude oil production 
have resulted in a severe national 
energy supply shortage which is 
beginning to have a major adverse 
impact on the national safety and the 
national economy. The enforcement of 
mandatory conservation measures, such 
as the building temperature restrictions 
contained in the Plan and these 
regulations, Is required to help meet the 
shortage. Current petroleum product 
shortages in the United States are 
principally with respect to gasoline and 
distillates, including diesel fuel. Stocks 
of distillates are significantly below 
levels for the comparable period of 1978 
and DOE is seriously concerned that 
unless stocks are built up, adequate 
amounts of heating oil may not be 
available for the heating season. These 
regulations directly assist in this regard 
by reducing electricity demand and 
demand for heating oil In winter. In the 
cooling season, for many utilities 
significant amounts of peak load air 
conditioning demand is met by distillate. 
By reducing this demand, the Plan and 
the regulations will directly address the 
distillate shortage situation and assist in 
ensuring that the nation has adequate 
heating oil in the coming winter. 

The final regulations prescribe 
specific heating and cooling restrictions 
of 65* F and 78* F for both simple and 
complex beating, ventilating and air 
conditioning (HVAC) systems, heating 
set back requirements for periods when 
buildings are unoccupied, and a 
temperature restriction of 105* F for hot 
water used for personal hygiene and 
general cleaning. As authorized by the 
Plan, residential buildings, hotels and 
other lodging facilities, hospitals and 
other health care facilities, elementary 
schools, nursery schools and day-care 
centers are excluded from coverage. The 
regulations make general exemptions 
available to certain other categories of 
buildings or uses within buildings. In 
addition, a procedure la established by 
which individuals may apply to DOE for 
specific exceptions based on special 
hardship or inequity. The regulations 


require that affected building owners or 
operators must aelf-certify their 
compliance with the restrictions or th*ir 
eligibility for exemption. 

The Plan authorizes states to seek 
exemptions from building temperati. re 
requirements on grounds that a 
"comparable program" is in effect. Tfct 
regulations establish standards of 
comparability and a procedure for 
granting state exemptions. Finally, the 
regulations set forth Federal 
enforcement procedures and penalty 
provisions for violation of the 
temperature restrictions. 

III. Section by Section Analysis of the 
Emergency Building Temperature 
Restrictions Regulations 

Subpart A. Scope and Definitions 

{ 490.1 Scope. Section 490.1 is 
essentially the same as proposed, with 
the addition of a provision that the 
regulations shall supersede inconsister." 
Federal orders, regulations and 
directives. The purpose of the adder 
provision is to make building 
temperature restrictions uniform art: - ; 
Federal buildings and between 
government and privately owned 
buildings. In response to the questior 
raised by several commenters, the 
regulations, once effective, will 
supersede any lease provisions whicr 
a re inconsistent with the regulations 

5 490.2 Effective date. Proposed 
{ 490.2 provided that the regulations 
would become effective on July 1. 19' - 
or another date specified by the 
President. This section now provides 
that the regulations will become 
effective on a date specified by the 
President as the effective date of the 
Plan and may be terminated or 
suspended by the President, or will 
terminate on the same date as the Pier 
terminates. 

S 490.3 Authority to con Lrocl or 
delegate. Section 490.3, which provide 
that DOE may delegate or contract fcr 
the carrying out of its functions unde: 
these regulations, is unchanged. In the 
preamble to the proposed regulations 
DOE stated its intention, pursuant tc 
section 9(c) of the Plan, to delegate :: 
each stale Governor requesting such 
delegation, a substantial portion of its 
authority to implement the Plan. Or hers 
18, 1970, DOE issued a notice of inter: 
(44 FR 34965, June 18, 1979) which se; 
forth the duties and authorities to be 
delegated to states requesting dele-car rr. 
and the amount of Federal funds wrr 
will be available to states to which 
delegation is made to meet the cos* c-‘ 
their implementation activities. 
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-5 -IDO.! A cthority to issue orders and 


■:::-::delirtes. Sertion 4^' " Is unchanged, 

•i,d provides that DO; ay issue orders 
and guidelines as necsa^ry to implement 
these regulations. 

§ 4905 Definitions. Most of the 
definitions which were proposed in tho 
June 1. notice have been adopted as 
proposed. Several definitions have been 
modified after consideration of the 
public comments. The definition of 
“ASHRAE" ha* been deleted. 

Definitions were added, for 
i.iarification, for "cooling season” and 
"heating season". The “cooling season" 
it defined as that season when energy is 
consumed only to lower the temperature 
of a building. Some systems, e.g., reheat 
systems* may be operated so they never 
have a cooling season, where, for 
example, the reheat function is 
operating for toe entire year. Similarly, 
‘'heating season" is defined as that 
period when energy is consumed only to 
raise the temperature of a building. 
Other periods of the year are neither 
heating season nor cooling season. For 
example, heating energy may be 
consumed to warm a building in the 
morning and cool it in the afternoon. 
These periods do not necessarily, 
correspond to the four seasons of the 
year. 

The difinition of "dry-bulb 
temperature" has been expanded to 
include alternative definitions which 
incorporate an adjustment for the effects 
of thermal radiation on the building 
occupant this adjusted dry-bulb 
temperature can be based on generally 
accepted industry practices, which 
include, for example, the mean radiant 
temperature. This allows adjustment of 
the HVAC system to account for 
radiation gain from sunlight through 
windows, and for radiation loss through 
windows. Incorporation of the 
adjustments, however, is a difficult task 
and may require the assistance of a 
professional engineer. 

In response to several public 
comments, a definition for "elementary 
school" has been added. 

The definition of “hotel and other 
lodging facility" has been modified, in 
accordance with the suggestion of one 
commenter, to include buildings where 
deeping and lodging accommodations 
are provided in the ordinary course of 
business to members of a private 
membership organization or other 
private facility. All restrictions and 
exemptions in these regulations apply 
equally to public and private facilities. 

"HVAC systems capable of 
simultaneously heating and cooling" is 
defined to meari those systems, 
primarily in large buildings, which are 


capable of heating one room or set of 
rooms, e.g., perimeter rooms in cqld 
weather, while at the same time cooling 
another room or set of rooms, e.jp» 
Interior rooms which must be air 
conditioned even during cotd weather. 

“Occupied period" was redefined to 
include only that period during which 
the building is used for its normal 
functions. Reference is made to section 
490.14{a)(4)(ii}, which allows operation 
of the HVAC system before the 
occupied period to bring building 
temperature to the authorized limits. 

The definition of "residential 
building” has been clarified so that 
residential building lobbies and 
hallways are included within the 
definition, but business or commercial 
areas on separate HVAC system 
controls are not 

The definition of “room" was 
modified to refer to areas contained - 
within floor to ceiling partitions. This 
modification allows a more meaningful 
description of the compliance 
measurement technique. 

A definition was added for "solar 
energy" because of the many comments 
received This definition refers to direct 
solar heating and cooling, solar electric 
power generation, wind energy, biomass 
(such as wood) and small scale water 
power. It does nnt Include indirect use of 
these sources, such “« hydro-generated 
electric power purchased from utilities, 
since this energy may be used to 
displace fossij-generated electricity. 

Subpart B— Heating and Cooling 
Restriction* 

Two overall changes have been made 
with respect to the temperature 
requirements set forth in thie Subpart 
First, DOE has decided to lower the 
minimum permissible cooling 
temperature from 60* F to 70* F. This 
change was made for two reasons. 
Comments from representatives of 
restaurants, retail stores and other 
businesses dted expected losses of 
business from customers unwilling to 
experience significant discomfort 
reduced employee productivity, damage 
to retail items from mildew, and other 
problems. Also, we believe the energy 
savings potential of the 78* F restriction 
on cooling is equal to or greater than the 
possible savings which would be 
achieved under the 80* F limitation, due 
to increased voluntary compliance. • 

In our view the revised cooling 
minimum of 78* F addresses adequately 
the concerns raised in the comments. A 
dry-bulb temperature of 78* F is within 
the comfort Zone commonly accepted by 
HVAC system engineers, and ia within 


the design specifications of most HVAC' 
systems. In addition, at the public 
hearings on the proposed regulations 
many speakers indicated that while the 
80" F level was a serious problem, a 
minimum level of 78* F would be 
acceptable. Assuming that people adjust 
their clothing styles, we believe that 
there should be little difficulty in .. . 
adjusting to the 78‘ F level. 

One major concern of restaurant 
owners was that kitchens will be 
significantly hotter if the dining room 
temperatures are raised to 80’ F in 
restaurants where kitchens are cooled 
by the exhaust air from the dining 
rooms. We anticipate that lowering the 
allowable temperature to 78* F will keep 
the kitchens in a tolerable temperature 
range. However, it should be noted that 
if the kitchens are on the same HVAC 
system as the dining rooms, § 490.17(a) 
would allow the kitchen temperature to 
be used as the criterion for setting the 
space-conditioning control devices. The 
regulations do permit operation of the - 
kitchens at 78* F; in such circumstances, 
the dining rooms would be cooler. 

Another important consideration in 
lowering the minimum allowable cooling 
temperature relates to the necessity to 
ensure a high level of compliance with 
the restrictions, if the public perception - 
of the building temperature restriction 
regulations ia that such regulations were 
unfair or excessively burdensome, 
compliance with lire regulations could 
suffer significantly. Since the 
cooperation of building owners and 
operators is critical to achieving 
meaningful energy savings, the revised 
minimum level should actually have a 
positive effect on energy savings. 

The anticipated savings from 
implementation of the 85* F heating and 
the 78* F cooling restrictions would be 
approximately the same as, or slightly 
higher than, the previously estimated oil 
savings range of 180,000 to 375,000 
barrels per day. The economic analysis 
prepared in conjunction with the Plan 
assumed average building termostat 
settings at the time the Plan would be 
Implemented of 83* P in the heating 
season and 77* F in the cooling season. 
Based on information generated in the 
public hearings, we now believe that 
current temperature levels in buildings 
covered by the Plan fall within a 
narrower range, probably 70* F to 71* F 
in the hearing season and 75* F to 76* F 
in the cooling season. If the other 
previous assumptions in the economic 
analysis of the Plan are retained, 
anticipated oil savings using these 
temperature levels would rise by 
between 170,000 and 240,000 barrels of 
oil per day over previous estimates. The 
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reduction in oil savings that ce> ' be 
anticipated from lowering the c* ing 
standard from 60 * F to 76 * F is 
approximately 120.000 barrels of oil per 
day. Thus the reduced oil savings from 
utilizing a 78* F cooling restriction 
would at a minimum be fully offset by 
the increase in the savings estimate 
from our use of more current 
assessments of building temperature 
levels. Finally, we note that these 
savings estimates relate only to the 
direct or indirect use of oii; additional 
savings from other energy sources, such 
ns natural gas and coal, might amount to 
at least half again the projected oil 
savings from implementation of the 
Plan. 

The heating restriction of 63’ F has 
leen retained as proposed. The major 
reason for adhering to the 65* F 
limitation in DOS’s serious concern that 
unless existing stocks are conserved, the 
supply of home heating oil may not be 
adequate in the coming heating season. 

In addition, opposition to the 65* F 
heating limitation, as expressed in the 
public comments, was substantially less 
than that directed to the proposed 
cooling restriction. 

The second major change In this 
Subpart is that we have lowered the 
dew-point temperature from the 
proposed 67 ’ F to 65 ° F. Many - 

comroenters expressed concern that the 
level set forth in the proposed regulation 
was too high, particularly in humid 
regions of the country. The humidity 
level set in the final regulations is still 
relatively high. However, it should be 
noted that HVAC systems work in such 
a way that we expect the high humidity 
conditions to occur only under rare 
- circumstance s. With normal operation 
of the HVAC system to maintain 78* F, 
the dew-point will be close to a 
comfortable level of Bl* F. Only under 
the unusual conditions of high latent 
beat losdB would the 65* F dew-point 
_ -humidity limit ever be encountered. 

Many comments were received from 
restaurant owners who stated that they 
need comfort conditions significantly 
better than available in the home if they 
are to draw customers. Restaurants do . 
have high latent loads and therefore will 
operate near the humidity limit of 65, F. 
However, the additional discomfort in 
• raising the dew-point temperature from 
61 * F to the required 65* F minimum is 
not considered significant particularly In 
light of the reduced minimum cooling . 
temperature level adopted in the final 
regulations, and the provisions of 
| 450.13 allowing use of ventilating fans. 

The use of relative humidity, rather 
than dew-point, was suggested by many 
oommenters, because relative humidity 


is easier to measure. We recognize the 
measurement difficulty and have listed 
several methods by which dew-point 
can be inferred. Dew-point was chosen 
as the criterion because the upper limit 
of comfort, according to common 
industry usage, Is based on dew-point, 
and not on relative humidity. The 
cooling of the human body, for example, 
is known to depend on dew-point rather 
than relative humidity, for any given 
dry-bulb temperature. Therefore, 
although the measurement technique is 
more complicated, the measurement is v 
more meaningful for defining the limits 
of a comfort region. In those few cases 
In which relative humidity is controlled* 
the operator will want to experiment 
with several relative-humidity set points 
until the props* dew-point l§ attained. 

fi 4SO.lt HVAC Systems Without 
Capability for Simultaneous Heating 
and Coaling- This section of the .. , 
regulations is virtually identical to that 
in the proposed regulations; however, as 
already noted, permissible dry-bulb / 
temperature has bean-reduced from 
SO* F (as proposed] to 78* F, and the 
rmissible dew-point temperature has 
en decreased from 07TF as proposed 
to 65* F. ■ . 

| 490.12 HVAC Systems With 
Capability for Simultaneous Heating 
end Cooling. Many comments were 
received concerning the apparently 
simplistic manner La which the complex 
HVAC systems of large buildings were 
treated i n the proposed regulations. 

Many of the comments arose because 
the proposed regulations did not clearly 
indicate that an operator was expected 
to shift Wb compliance technique to suit 
his situation. For example, if the 
operator finds that holding the cooling- 
coil temperature to 55* F fa adequate in 
the intermediate seasons bat not in the 
summer, because room temperatures 
exceeded 78* F, we would expect him to 
change compliance techniques from 
control of the cooling-cofl temperature to 
maintaining the hottest room at 78* F. - 
Other comments concerning complex 
systems were directed toward the 
numerous thermostats which would 

require adjustment. When the 

- -temperature sensors are placed in the 
return ducts, the adjustment could be 
extremely costly. We wpuld expect 
operators facing this problem to elect 
the compliance technique in which the 
cooling-coil temperature is maintained, 
at 55* F, since the cooling coil can be 
controlled at the central plant As 
discussed below we have added the 
provision that if an alternate control 
strategy can.be devised for what the 
operator defines as the intermediate 

- season (when baa ting . and oooling are 


both being supplied to the iniilding) and 
this alternate strategy results in lets 
energy consumption by the HVAC 
system than would be consumed if a ny 
of the other methods of compliance are 
met, then the operator can. use his 
alternate strategy. 

Other than the alteration in 
temperature limits, no changes were 
mad/i in the temperature range 
requirements available to all HVAC 
system operations as one method of 
complying with the regulations. Also 
there are no changes to the requirements 
for operators of fan-coil, induction, or 
baseboard (or similarly operated) units 
except that emphasis is placed on fit* 
opportunity for operators to choose 
among compliance techniques so that 
human comfort ia maximized. Therefore . 
the operator might choose to keep the 
coolant to the cooling coils at 55* F 
during the intermediate seasons. 

However, the 55* F may not be soff.ck-nt 
to keep the room dry-bulb temperature 
below 78* F, in which case the opera’ : : 
may switch to the temperature range 
alternative, set the cooling level be'.cw 
55* F, and bring the temperature down xo 
. 73“ F. Such switching of compliance 
techniques may be made as often as the 
operator desires. 

Tha regulations Imposed on heat- 
pump operators remain unchanged, 
except for the new temperature limits 
Some minor clarifications were 
introduced Into the language cooramui 
'‘all-air” systems. In addition, the rww _ 
temperature limits were incorporatec ir. 

. response to comments received, we 
have added, first, a section emphssrmnz 
that the operator may change his 
compliance technique as many times as 
he desires and, second, that alternate 
temperature set points may be used if 
these result In more energy savings than 
would be realized if the temperature 
settings of 65* E and 78’ F were ured. A 
licensed professional engineer most 
certify his analysis that shows that tbe 
alternate temperature set points vriu 
save nxire energy than If the specified 
settings were used. This greater saving 
in energy may be realized over ary time 
period. For example, the irilennedume 
settings may save more energy only 
during the Intermediate season, in which 
case the operator may use (and is 
encouraged to use) these intermediate 
set points during the intermediate 
season, while reverting to the specified 
settings during the heating-only end 
cooling-only seasons. 

In introducing the change to 
accommodate intermediate settings that 
save more energy, we have retained, the 
provision that the liquid coolant 
supplied to the cooling coil be «t 55* F, 
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: :..'oHng co3 be at' 60“ F, to ensure tha) ' types of devices, The reqtarenien? of tha *' jwhere temperatures cannot be precisely 

‘-be savings achievable by less v regulafic-nt-ftsf «pace^oqn<Etfoafaj" " ' /l- 'controlled. Hie regulations allow for 

di'ii’uaidlfjcaiion are not circumvented ' ’ control 7 r *ces lj« maintained wdfeitt' " ' ' control of the portion of the HV AC 
by the users of the intermediate set 7 ' reasorSabo tolerances of accuracy tmiali -system so that the extreme temperature 
points. If the 55* F or 60* F limits do nbl . be interpreted in light of the accuracy of' in the area controlled by that portion of 
provide enough cooling to Veep the room • commercially avallabfs devices In fee the system is within the authorized 

temperatures below 78* F, the operator price range that 1* actually used hi the limits. In addition, auxiliary heaters can 

would probably want to switch building. ' ; • ■ '•* 1 ; be used where necessary to raise the 

compliance techniques to the. • § 400.tf Regulation of Building ; ; temperature to 65* F. Changes in 
temperature range alternative, hi which - Tempera tu.ys During Unoccupied clothing habit3 for affected individuals 

rise compliance is measured by the room Periods. Section 480.14 establishes also will reduce the potential ■ 

temperature being not less than 78* F, ' HVAC system operation restrictions for discomfort 
rathrs 1 than the engineer-certified 7 buildings during unoccupied periods. § 490.18 Use of Ventilating 
alternative. ' ; - The changes made to the restrictions . -V Eqnipment.-Tb.la section remains 

hi certifying that less energy will be include a recognition that the^outdoer ‘‘; J unchanged from the proposed 
' used the engineer need establish only ' “ air temperatures which govern the scope regulations. Energy usage for fans and 
those temperature levels “consistent - - . of the restrictions applicable during the ’ pumps [except heat pumps, or 
with" maximum energy savings; he ne'ed unoccupied period need only be Ins ‘ ; compressors) is not restricted, 

not demonstrate that no other settings ■' anticipated temperatures, not actual ' Comments were received Indicating that 
would achieve greater savings. The- - temperatures. In addition, an option fias in some HVAC systems the fan and 
'emphasis and requirement is that the' been included which allows setting tho pump requirements may consume a 

alternate technique must, under normal : space-conditioning control device at fS*' significant portion of a building’s total 
circcmstances and weather and building Pot lower, or at fis lowest set point if : energy requirements. However, the 
usage, save more energy than would be ' higher than 55* F. - ’ -t-' r"\V ; ‘V - - ':** dominant energy consumption is due to 

saved if the 65° F-7B* F settings were ' Operation of the HVAC system Ta'no ; the refrigeration equipment, so a net 
used. Any false certification by an * longer restricted to die two hours before energy saving is to be realized. Any 
engineer would subject that engineer to " building opening. Several of the '. * “ J " 1 - increased air flow in the summer, due to 
the penalties provided in t)ie ■ comments, parfictdariy from warmer ‘ •' the central or portable fans, will make - 

regulations. ; climates, pointed out that it was - the higher temperatures and humidities 

Comments were received expressing necessary to begin system operation more tolerable. Therefore, no limitations 

the concern of many regarding the cost - more than two hours before occupancy . are placed on fan use, and use of fans to 

of equipping buildings with new In order to reach operating - circulate air for Increased comfort is 

thermo-state which automatically temperaturesTXlso, the load . encouraged, 

maintain temperatures within specified requirements on utilities if all" unite , § 49V. 17 Measurement Techniques. 

ranges, and the coat of constantly began operating at the same time would Since a portion of an HVAC system may 

changing thermostats. The regulations not be monageablo. Therefore, the final regulate the temperatures in many 

do not require equipplng’a building with regulations authorize HVAC system rooms simultaneously, rooms will be 

a new thermostat since one of the other operation daring the unoccupied period difficult to regulate precisely. The • 

compliance strategies may be chosen, as far In advance as i a necessary so that preamble to the proposed regulations 

The costs of changing the thermostats tha authorized temperature levels are recognized this problem, allowing 

and rebalancing die HVAC systems may reached simultaneously with the ‘ temperatures to be measured in the 

increase the man-hours required; beginning of the occupied period. room with the extreme temperatures, 

however no feasible alternative could be Additionally, operation of HVAC To clarify this issue, the regulations 

developed which would not provide a systems during unoccupied periods is . have been changed to allow that If any 

major loopLole allowing the spirit of authorized where a public utility or room whose temperature is controlled 

these regulations to be circumvented. In district heating system requests such by a portion of an HVAC system is in 

ndditioB, it Is not expected that the short operation for toad management r: - compliance with temperature 
time oponfoln® months) fawhidi &©•"'- :i ' restrictions, dil rooms v/hose 

regulations will be effective wffl require'' ' ^’A number of cbihii&ritf Were recefvetT temperature Is controlled by that same 

unreasonable numbers of adjustments. regarding the ability of the operator to ' portion of the system are deemed to be 

We have attempted to anticipate the anticipate the minimum outdoor dry- in compliance. Thus, the room on any 

opera tiow of all types of systems, and : bulb temperature during the unoccupied one system with the extreme high 

the addition of new subsection 490.12(e) period. This should not be a problem temperature when cooling, and die 

permit* great latitude In compliance. during the botand'cold seasons of the extreme low temperature when heating. 

However, in case we have not foreseen year, During the mild seasons, tha ~ may be the room measured for 
come circumstances, owners and operator- is expected to use his best determination of compliance, 

operators may apply for am exception - Judgment. In any event, the additional Another change to this section 

under § 490.32. energy consumption caused by not using authorizes an option for the calculation 

1 400 . 13 Requirement for accuracy of the setback In those periods will be of dry-bulb temperature by taking the 

space-conditioning control devices. minimal mean of the temperature at the center of 

Several comments were receiv’d asking § 400.15 Auxiliary Heaters. This the room, and at the center of and two 

for a specific definition of die allowable section is identical with the one In the feet away from each of the exterior 

range for accuracy requirements for the proposed regulations, and prohibits use walls. If there are no exterior walls, then 

space-conditioning control devices. of auxiliary heaters to raise the room tha temperature only is measured in the 

However, there is such a variation • -■ ' temperature above 65* F. Comments ' center of the room. Also, for HVAC 

among types} of devices that any specific were raised about discomfort, - systems In which temperatures cycle, 

range, such *9 5° F suggested be one Vi' particularly for secretaries and other 7 the temperature may be taken as the 
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ss v erage of several equally spaced • ■ 

measurements over a period of time. 

The appropriate toe period may be 
determined by the inspector and to - - 

operator to account for system cycling 
differences among buildings. 

. & 490.18 Exemptions from Heating 
and Cooling Restrictions, Sections 
(a]{2), (3), and (4) have been modified to 
emphasize that HVAC systems using 
solar, waste, or similar systems which 
will in fact save no energy if not 
operated to heat or cool the building are 
exempt only during those periods they 
provide the only source of heating or 
cooling energy. When backup systems 
are operating, either separately or in „ 
conjunction with the solar or other 
system, the exemption Is not available. 
This section requires, for example, solar 
assisted heat-pump systems to operate ..<> 
within the 85* F-76* F temperature: 
limitations while the heat pump ' 1 ’ 

compressor is operating. 

Several oorameals were received 
stating that energy derived from the me 
of coal, natural gas, or other non-oil 
energy source should not be covered by 
the regulations. DOE has decided sot to 
niter the proposed regulations to this 
respect The Han end the implementing 
regulations focus on energy 
• conservation, not only on oil 
conservation. Much of the expected 
savings will be in electricity used for 
space cooling, space heating, and hot * 
water. Such savings are meaningful In 
terms of meeting the overall goal of 
reducing oil imports since regional 
.pooling arrangements, seasonal and 
other factors such as nuclear plant 
shutdowns affecting the generating mix, 
and the potential for “wheeling" of . 
electric power all can result in oil 
savings. For example, surplus coal- 
generated power from one utility may be 
wheeled to replace normally oil- • 
genera ted power in another. A 
regulation with building temperature . c- . 
restrictions focused solely on oil a*aga 
would not only be impossible to develop 
or enforce within reasonable ' - - 

expenditure levels bet also would be 
highly inequitable in ito impacts. 

The final regulation* also clarify the 
provisions to subsection (b) wUd 
authorise bull dings or portions of 
buildings which have HVAC systems • 
Incapable of handling the peak load 
when occupied. Ske theatres or other ' 

large places of assembly, to precool. * 
Preoooling only £s authorized to the c ... 
extent necessary so that during peak ' ' 
occupancy, (he temperature vrfU reach 
the authorized cooling’evelt. 


Subpart C—Oomestfs i *<st Water 

| 4.90.21 Regulation of Hot Wctsr 
•Con trots. No changes were made ia the 
105’ F domestic hot water restriction. -> 
This was deemed sufficient to moat 
cases to provide hoi water for personal 
hygiene or general cleaning 
requirements. Some systems will have 
problems maintaining that temperature 
for the entire utilization period due to ' 
capacity restriction. Operators of these - 
systems may wish to develop practices 
which will conserve their hot water 
supply for priority needs, such as 
showers. These can include shutting off 
the hot water supply to sinks, for 
example. In addition, opera tors can 
place a mixing valve between the tank 
and the neareattap, which jvfll allow ■" 
tank operation at a higher temperature. - 

1 490.22 ^-Measurement of Domestic. - 
Hot WateriTempefa tore. This section 
rematna unchanged from the previous .. ■ 
regulations, with the modification that 
the operator may elect to measure the 
tank temperature at the tap nearest the . 
hot water tank. This permits the 
Installation of a mixing valve between 
the tank and the tap which will allow 
capacity corns trained systems to be 
operated at a higher temperature' than * 
105’ F. if tha temperature is lowered to 
105* F by mixing the hot water with cold 
water in the nixing valve. 

§ 400.23 Maintenance of Hoi Water 
Control Devices, This section remains 
unchanged from the previous 
regulations. 

5 490.24 Exemption From Hat Water 
Restriction & Several otf the public 
comment* noted that to prescription of 
a maximum hot water temperature of 
105* P is inconsistent with to Model 1 
Retail Food Store Sanitation Ordinance ' 
prepared by to US. Food and Drag 
Administration {FDA}, which provides 
dish and utensil washing water 
temperatures of lflO* F. Others stated 
that certain foies trial processes cr - 
process clean up. procedures might 
require use of hot water a l temperatures 
higher than 105’ ip. Section 130 .154(b) has 
been modified, to response to (haze . 
comments, to provide exemption from 
the hot water restrictions Lit 
commerdul processes and process asd 
other clean up procedures whwre 
varying temperatures are required. In 
addition, whore the FDA model 
ordinance is adeptei by states or local 
-Jurisdictions,. £ SSOJttfb) provides (bat 
Its provisions would supetBssfes to 
requirements ef these regalatfcjaa. • 

An excmpticastlao has been added • 
for domestic hot water provided by 
using wests beat (retch as in festei energy 
systems), bet mdy when the waste bant 


provides to only scarce of vraier , 
heating energy. If a backup syctem ia 
operating in conjunction with the waste 
heat system, the exemption is not 
available. 

D. Exemptions 

§ 490.31 General Exemptions. A 
large number of the public comments 
addressed the exemptions provisions of • 
to proposed regulations. Some, for 
example to restaurant and retail food 
industries, sought inclusion of additional 
exemptions in the .final regulutkms- 
Otors, bucH as museums, also 
requested clarification of the 
exemptions provisions os proposed. 

These comments have been carefully 
considered, and changes have been 
made in response to some of to 
suggestions received. 

Section 480-31(a) baa been modified So 
provide that exemptions are available 
from the requirements of subparts ScrC 
of the regulations. The word “cr” is trsed 
to indicate that persons may claim 
exemption from either the heating and 
cooling or hot water restrictions as toy- 
affect the activities and uses set forth ia 
this section. For example, a person 
claiming exemption solely on the basis 
that a manufacturer's warranty requires 
specific space temperature levels to 
prevent damage to special equipment 
would qualify for exemption from to 
heating end cooling restrictions in 
SabpA rt B of these regulations, but no* 
from to hot water temperature 
restrictions contained in Subpart C, 
Similarly, when a manufacturer’s 
warranty requires specific water 
temperatures for the operation of special 
equipment, an exemption ia available 
only from to hot water tempera toe 
restrictions. 

Section S90.31{aX2) is clarified by 
providing for exemption only where 
certain temperature and humidity lerdt 
•are critical to materials and equipment 
used to maaufactwfeig, industrial cr 
commercial procera-oa. Thus, bo 
exemption is evallabte based on five 
personal comfort of persona engaged ha 
such a process. - 

Comments were received from 
representatives of the retail food 
Industry and the restaurant industry 
Inquiring whether proposed 
§ 4£JX51(a){3) was intended to exempt 
these industries from the regulations. 
While to ootaraents expressed 
dissatisfaction with the cooHng 
temperature restriction provided to to 
proposed regulation, most indicated 
acceptance of the heating restriction. 
Section 490.31(a)(3) as adopted is 
changed fro® to proposal only to tot 
raw materials, goods fa process susd 
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collections, library "and archive! . 
collections end historical collections 


finished goods specitically have been 
'included in this section, although they 
generally were included within the 
subsection (2) exemption for commercial 
processes. Section 490.31(a)(3) does not 
provide a general exemption for the 
retail food and restaurant industries. 
However, where it can be demonstrated 
that the operation of the cooling or 
heating temperature restrictions would 
cause dangerously high bacterial counts 
or other unhealthful conditions in food, 
an exemption is available under 
§ 430.31(a)(3). With respect to 
restaurants, reference is made to 
| 490.17(a) of these regulations, which 
provides that compliance is determined 
by measuring for each space- 
conditioning control device the room or 
portion of a covered building with the 
extreme temperature. Thus, a restaurant 
budding with the dining room and 
kitchen on the same HVAC system 
control device will be considered to be 
in compliance with the cooling 
restrictions if the system is operated to 
maintain the kitchen area at 70* F, even 
though lower temperatures may result in 
the dining area. 

Many retail food stores stated that 
compliance with the proposed cooling 
restriction would result in an increase in 
' their current energy consumption 
because of the additional energy 
required to operate refrigeration 
equipment when building temperatures 
increased. In thi3 connection, § 490.12(e) 
of these regulations provides specific 
exceptions for persona who can 
demonstrate that compliance with the 
requirements of the regulations would 
result in the consumption of more 
energy than operation at some other 
temperature level. Where higher 
building temperatures result in severe 
frost build up in refrigeration equipment 
so that food cannot be properly stored, 

§ 43€L31(a}(3] makes available an 
exemption. 

Section 490.31(a)(4) has been restated 
to provide that an exemption Is 
available when required "to protect 
plant life essential to the operation of a 
business within a covered building, 
materials or animal life." This language 
is intended to make clear that an 
exemption to protect plant life iB 
available only when the plant life is 
essential to the operation of a business, 
and cannot be claimed, for example, for 
purposes of protecting decorative plants 
in a business office. 

Comments were received from 
museums, libraries, art preservation 
associations and archival institutions 
strongly urging exemption from the 
heating and cooling restrictions where 
necessary to protect museum 


and structures. An express exemption 
has not been included since 
§ 490.31(a)(4), which provides for 
exemptions where special 
environmental conditions are required 
to protect "materials", is intended to 
make available exemptions when _ 
necessary to preserve such collections 
and structures. 

In response to public comments from 
physicians, dentists, and others, 

§ 490.31(a)(5) has bean added to provide 
an additional class of general 
exemptions. These exemptions are 
bassd solely on a concern for health and 
are not intended to be available on the 
basis of personal comfort Under 
§ 490.31(a)(5)(i), an exemption is 
provided when necessary to protect tha 
health of persons in the offices of 
physicians, dentists and other licensed 
members of health care professions. 
Section 4G0.31(a)(5)(ii) makeB available 
an exemption to protect the health of 
persons engaged in rehabilitative 
physical therapy. This section does not 
provide exemption for purely 
recreational facilities, for example 
bowling alleys or indoor tennis courts, 
or for exercise facilities not engaged In 
rehabilitative therapy. Section 
499.31(a)(5)(iii) exempts from the heating 
restrictions only, buildings or portions of 
buildings which house swimming pools. 
This exemption is available only as 
necessary to protect tha health of 
persons using the swimming pools. 

One comment suggested that a 
general exemption from the cooling 
restrictions be provided where workers 
are required to wear special or 
protective clothing on the )ob. Because 
of the difficulty of defining necessary 
special or protective clothing, and , 
determining appropriate temperature or 
humidity levels where such clothing is 
required, we have not provided such an 
exemption. The exemption available 
under § 490.31(a)(2) relating to 
manufacturing, industrial and 
commercial processes, although it ts 
directed to materials and equipment 
used in such processes is likely to • 
provide exemption for many of the 
workers referred to in the comment. 
Where workers suffer special hardship, 
a specific exception may be sought 
under 5 490.32. In addition, no general 
exemption has been provided where 
unusually high exertion levels are 
required of workers. Again, reference is 
made to the specific exception 
provision, § 490.32, for cases where 
special hardship exists. 

Many comments were received from 
■- building owners and operators in the 


southern regions of the United State* 

concerning the high outdoor a;r humidity 
levels and consequent high latent loads 
inside the buildings. Section 490-31(aX&) 
has been added in response to these 
comments. This section provides for an 
exemption where damage to the 
structure or insulation of a building will 
result from operation of the HVAC 
system according to the regulations. In 
southern regions, this section may allow 
the HVAC system to be operated with 
more reheat or at a lower Indoor 
humidity. Condensation occurring on the 
inside surface of windows is an 
indication that condensation damage is 
occurring In the walls. Section 490.31(b) 
is a new section which provides tnat 
any exemption authorized by the 
regulations is deemed effective when 
claimed. This section refers to 
exemptions only, and does not apply to 
specific exceptions provided under 
§ 490.32, which under $ 490 . 32 (a) are not 
effective until granted by DOE. Section 
490.31(b) represents a change from the 
proposed regulation, which provided 
that general exemptions would not 
become effective until certification 
requirements were met. 

Section 490.31(c) has been 
renumbered and revised in order to 
simplify the self-certification and 
exemption requirements imposed by this 
regulation. As further described in a 
later portion of the preamble, 5 490.43 of 
the regulations provides that a building 
owner or operator, generally the person 
principally responsible for building 
operation, must complete and post in a 
prominent location within a covered 
building, a single form entitled 
“Certificate of Building Compliance,” 
and submit to DOE a "Building 
Compliance Information Form." Both 
forme, which DOE will prepare and 
distribute, will provide for description of 
the nature of any exemptions claimed, 
tire portions of the bulling claimed to 
be exempt, and temperature levels 
required In the exempt portions of the 
building consistent with maximum 
energy savings. It is planned that only 
one “Certificate of Building 
Compliance" will be posted and one 
"Building Compliance Information 
Form" will be submitted to DOE for 
each covered building. To facilitate the 
completion of these forms. § 490.31(c) 
requires persona claiming exemptions to 
provide the building owner or operator 
with the Information required for 
preparation of the two forms. 

| 490.32 Specific exceptions. Section 
480.32 has been amended to include the 
requirements, set forth in $ 480.32(c). 
that any person to whom DOE grants a 
specific exception from the regulations 
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Must provide the building owner with all u 
necessary information relating to the Vl 

exception. Section 490.32(c) parallel* _ h 

§ 490.31(b) relating to general exemption tJ 
claims, and is included for the purpose d 
of facilitating completion by the building S 
owner or operator of the "Certificate of d 
Building Compliance" and the "Building a 
Compliance Information Form." It c 

should be noted that § 490.32(a), (> *■ 

referring to "Application for Exception , j 
incorporates by reference another paTt ' I 
of the DOE regulations and does not t 

refer to Subpart B of these regulations. < 
§ 490.33 and S 490.34 Limitations of 1 

exceptions or exemptions; Scope of ■ J 

exceptions or exemptions, these • • 
sections received no public comment ■ \ 

and are unchanged. . — ■ .■ 

§ 490-35 Exemption procedures for 
states. Many of the pub Ho comments ^ < 
received from state and local official*. : 
business groups and others addressed ~ 
this section and focused particularly on^ 
the definitions of "comparable program" 
and "same subject matter” contained in 
proposed § 490.35{dXI) al> d (2). The 
comments expressed the view that the 
definition of "comparable program" 
should be expanded to include state 
plana mandating a percentage induction 
In enemy usage to ^ achieved by 
means other than temperature ; ■ ■ ■ *• 
restrictions. These suggestions have 
much fo racxjraiinei’&i them. However fajs 
reasons discussed elsewhere in the 
• preamble, the alternative of mandating a 
percentage induction in energy rae has 
been rejected. 8 48035 is unchanged 
from the proposal and the terms 
■ "comparable program” and “terns 
subject matter" are defined in 
§ 490.35(33(3} ®®d (2) to provide that to 
be comparable a state plan must cantata . 
mandatory heating, coding arsd hot , 
water restrictions. ft should be noted .=: .‘ •; 
that a state pteo which mandates energy • 
conservation measures in addition to 
temperature restrictions may qualify as , - 
a “comparable program” under these 
regulations. ■ tf-.i a-. 


R General Provisions . ,: " ■ 

... 

§ 480.41 Joint and Several Uobilrty. 
Section 480.41 received little commant 
an d remain* unchanged. ;-.■ ■ 

5 490.42 Reporting Requirement DOE 
received comments from ©obfe utilities 
which ateongly objected to proposed - • ^ 
| <0042 requiring them to make 
available to DOE upon Deque®* castaEar i 
lists or other information deemed ivrl: 
necessary to administer end enforce the 
regulations. The sotaraests expressed 
‘ the utilities’ coaoera that |4S&*S might 
require breeds of. their oi>h$aiaoa id ■■■■■ 
customer cocfidentifitity. damage 
customer relations mad resrlt i» 


unacceptable expenditures elUme end ; - x 
resources. Section 49142 is base d upon _ c 
Section 7 of the Flan. which provider j . * 
that ’ 'any public utility or fuel ' j 

distributor shall make avntieble to the 
Secretary, upon request, information . , 

deemed necessary by the Secretary to 

administer and enforce the Plan." After , 

consideration of the Issues Involved, , 

DOE has decided to retain § 490.42 as 
proposed in the final regulations. 

However, we recog size the importance 
of the issues raised by the public 
comments and are continuing to analyze 
■whether the information in question Is 
needed to administer and enforce the 
Plan. Until this decision has been made . 

, and these issues satisfactorily resolved, 
DOE will tails no action under § 4SG.42. 

' § 480.43 Self-CeptificatimT. A* ., * 

discussed pbove, J 49X43 has been ■ , 
i revised topioticit that the owner fss 
: operator pf a covered buildte?, *wi 
•' post, within 30 days of the effective, date 
of tire regulation, a "Certificate of 
Building Compliance” in a prominent 
location within a covered building. The 
form has been designated Certificate of 
Building Compliance", rather than iha 

proposed ’-'Building Owner’s . 

Certificate”. since the certification 
requirement is imposed upon owners or . 
operator** Tbs Certificate* ’wii.ki.li will 
developed by BCE-', will re-? ’-ire tin 
building owner or operator to c-rtuy 
compliance with the regulations and to 
provide a states^ at of exemptions ®ad '• 
exceptions claim fd. fn order io fulliH ita 
authorities and obligations under the 
Plan to monitor implemsoiaiion and to 
report to Confetti ®vd the President «a 
the operation of ti e SPkn within 00 days 
of its termination. t>OE hah further 
. provided in § 430.43(b) of tbs regulations 
that larilding «m«n or ops raters - , 

.- submit to DOS, within ,fO days of tia» . ; 
effective'ddte of tl» regulation, a r -v.. r>; . ; 
"Building Compliance Information 
- Report" This femt will be designed by 

DOE to present to «sabbre < rtat«d l 

fashion the compliance information " - • 
contained in &a "Certificate of Budding 
Compliance," &oih form s wfil be . 
distributed by DOE to building otvaas 
end operators directly by mail where - . 
. possible, and through trade association*, 
state and local government agencies end 
other organixattem*. ’fire forms will also 
- be made availsfAi ni poet office# > ' h-t 
throughout the cu entry. *nd bvxj he 
• •; obtained from DOE as prov&ted fn • T 
8 430.43(d). The Saco* «re c anaotly 
being printed and drstribstkm will begin 
... ehortly. Sbcw.Vldsic^ he fcreowctenaci is 
. the proow* of dfcjtmndiog ths isrrae, the 
SO day a 5 400.43 (a)(1) «®d 

(b) will noi bo sijTX-.xesiy mfotestd. - 
although owners and cpanrtori wJl be 


required to brig building tempera tern 
oonlrol devic • T o!d compliance as soc.i 
as the regulaUi i become effective. 

F. Admitv'stralive Procedures 
These sections remain unchanged 

’ from the proposal. 

G. Investigations, Violations, Sanctions 
and Judicial Actons 

The public comment concerning 
Subpart G of the proposed regulation 
addressed exclusively the civil and 
criminal penalties provided in § 490-63 
(b) and (c). Several commenters 
expressed the opinion that civil 
penalties of not more than $5,000 and 
criminal penalties of not more tha n 
$10, COO per violation are unduly harsb- 
’ The penally provisions in § 420.63 (b) 
and (c) are required undeT Section 11 c* 

, the Plan, which incorporates the penally 
provisions of sections 524 and 525 of the 
" EPCA (42 U-S.C. 6334, 6335). It is noted 
that § 490.63 (b) and (c) state the 
-maximum penalties allowable and that 
lesser penalties are permitted. 

TV, Additional Matters 
. Environmental Review 

After reviewing the proposed 
* regulations pursuant to DOE’s 
responsibilities under the Watioaal 
Environmental Policy Act of 1609 (42 
U.S.C. <321 ci eeq . ), DOE has 
determined that this action does not 
-» constitute a major Federal action 

significantly affecting the cpiality of the 
human environment. Therefore, no 
environmental assessment or 
environmental impact statement was 
prepared and a negative determination 
; to that effect le hereby issued. 

8 . Regulatory Analysis 

In light of the DOE’s emergency 

.... finding, aB set out more fuSy in BscticE 

IV of the preamble to the proposed 
regulation (44 FR 31931, June 4, 1379), 

' . this rulemaking is not subject to the 

provisions of Executive Order No. 12064 
[ on Improving Government Regulations 
(43 FR 12661. March 24, 1978), under 
section 0 of that Executive Order whidh 
- ■ excepts regulations issued in response 
*, ,to an emergency. 


(Federal Energy A<faiW»tratioH Act of t'S'i 
15 US.C 761 et s*ir Energy Ptdxy «md 
Gonrervation Act, 42 US.C. 6201 et set}-; 
Department of Energy Organizaion Act 42. 
U.S.C. 7101 el soq.; EO. 117&U 38 FR 23145: 

E.0. 12009. 42 FR «2t57;j BtamSby 
ConaervsUuu Plan No. 2. EnreifencyBajiKSES 
Temperature Restrictions, 44 FR 12508 (24sar^> 
8,1878)). . ' 

In consideration of the foregoing, ftaert . 
4 Q 0 of Chaster B, Title 10 of the Code ti 
Federal Regulations Is siafcnded as ae* 
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forth below, effective on the effective 
date of the "Standby Conr.ervation Kan 
■No. 2, Emergency Building Temperature 
Restrictiona," 44 FR 12900 (March 0, 

1979). hi accordance with section 201(b) 
of the Energy Policy and Conservation . 
Act CSU.SiC. 0231(b). • ■ ■ 

island tn Washington, D.CL, on July 2, 1070. 
Msudea Savit*. o' . 

Acting Assistant Secretary ; Conservation end 
Sotur Applications. '• •■■ 

113 CFR Chapter Q is amended by • 
adding Part 490, to read'as follows: ■ • 

PART 49S “-EMERGENCY BUILDINGS 
T£MFEHATURE RESTRICTIONS 

&*sart A—Scop© and OoflnHJon# 

Sttt. - , , - - 

4001 Scops - 

4302 Effective date' 

@IU Authority to contact or delegate . 
4O0 l* 1 Authority to issue orders and 
guideline* . 

42025 Definition*'' 

Sirt-part B—ftestkig end Coo ting 
tteviiic&ona 

-tam HVAC systems without capability for 
simultaneous heating end cooling . . 
4ST12 HVAC systems with capability for 
simultaneous heating and cooling ' 

400.13 Requirement for accuracy of spacav 
Cdrsditioning control device* 

48014 Regulation of building temperature* 
thcriug unoccupied period* 

4PQ.15 Auxiliary heater* 

4SCU8 Use of ventilating equipment 
4K0.17 Measurement techniques 
4C4X16 Exemptions from heating and cooling 
restrictions 

S;*f*ri C-~D©me*tie (-tot Water 
40CL2i Regulation of hot water control* 

4SC 123. Measurement of domestic hot water 
temperature 

49023 Maintenance of hot water control 
devices 

•43024 Exemption from hot water 
restrictions 

SuSh^i Eh-ExMnpttoftr ; q -J, J . t~-.i miri-Lp* 
48031 Gtnentl exemption* 

460uS Specific exception* ' 

400-23 Limitation of exceptions or - ; , ' 
exemption* • - • 

49034 Ecope of exception* or exemptions 
4S0.35 Exemption procedure* for states 

Subpsrt £ —General Provision* 

430.41 Joint and several liability 

450.42 Reporting requirement 

490.43 Self-Certification 

Subpat F—Admlnlrtreitivs fYoceduroa 
480.51 Purpose and scope. 

480 53 Notice of violation . 

490-53 Violation order ; 

4S0254 Violation order for immediate 
comp&utce 

490.53 Modification or rescission 

490.58 Stay pending Judicial review ' ■ • ’ ' 

48057 Q»mlankrg'A -u- ■■■■■■? ” 


49023 Remedies 

Sufrp-rt 3— iRvftst'gslfdft^ vwi*k>is%'-'"'y- 
S3fisasi8,!n)uncti«B^rsJA»ScS'J PsASam' 

430.31 Investigation* • • : •’ •. 1 

490.62' Violation* ' : , ' 5 ~' J ‘" r ' '*"■ ‘ : - 

. 490.63 • Sanction* 

480.64 injunctions v:: " • -••>. “ v. -■ 

Authority: (Federal Energy Administration 
Act of 1074, 15 U-S.C. 731 et *ei j-t Ensrgy - 
Policy and Gonservatloa Act, 42 UAC, 8201 : '• 
st tegs Department of Energy Organization 
' Act 42 U.S.C. 7101 el eeqa B.0. 1179a 39 FR 
23105; E.G. 12009, 42 FR 46287; Standby . • , ■ » 

• Conservation Plan No. 2, Emergency Building . . 
Temperature Restrictions, 44 FR 12503 (March . 
6,1979)).. .. , v ; _ -,.. v . :• 

Subpar! A—Seopa and Definition*' 

$4$&i Soopo. 

" Except ns otherwise provided La this 
Part, this Part applies to boverad 
, buildings to each state or political • 

' subdivision thereof, and shall supercede 
any I aw of any state or political . - * 
subdivision thereof or any Federal' ' ’ \ 

order, regulation or directive, to the 
extent such law, order, regulation or ■ 
directive is inconsistent with these 
regulations or any guidelines or order® 
issued pursuant thereto. -••• 

1 400.2 Effective data. ; . __ 

These regulation* shall become 
effective on a date specified by iha ■ x • 
President as the effect! vs date of 
Standby Conservation Plan No. 2 ' • 

(Emergency Building Temperatura 
Restrictions) (44 FR 12906, March 8, 

1979). The regulations may bs 
■ terminated or suspended by tho 
President, or will terminate on tho same 
date as Standby Conservation Pinn 
No. Z 

8 4903 Authority to eorrtrt?ct or de!e®at«. 

DOE mSy delegate or contract for the 
carrying out ef all or any part of the 
' 1 functions urntej file Part, -v-w 
■i , ,rrt>?.SlFT:li’pr,-8 

’• 1 4804 ArStwsrlty ta tssu* orders and ; TOC. 
Cukloane*. • : ■ s v ■ — . 

DOK may issue such order* and r.".: 
; guidelines, and may make such '■ • •- •! 
adjustments, a* are necessary to ’ 
administer and implement the 
. provisions of these regulations. 

1 4 £6.5 Bafinitiorw. 

(a) “Capability for simultaneous 
heating M d cooling 1 ’ means an HVAC 
system that can supply heating to one 
part of the spa 'e-conditioning 
equipment while supplying cooling to 
another, including but not limited to 
dual-duct reheat recool multizone fans, 
fan-coil units to combination with 
central air and induction units in r 
i combination wlf*'. centrsi air. 1 *. •. 


(b) “Cooling season” means those 
periods when the HVAC system to a 
covered building is operated such that 
no space heating is being used in at 
building. ■ : - - - 

• (c) “Covered building" means every 
building or portion of a building, but 
excludes residential buildings, hotel* or 
other lodging facilities, hospitals and 
health care facilities, elementary 
schools, nursery schools and day-c ire 
centers, and such other buildings and 
facilities as the Secretary may by rule 

• determine: Provided, That to the extent 
that the non-sleeping facilities of a hotel 
motel or other lodging facility have 

' space-conditioning control devices 
separate from the sleeping facilities, the 
non-sleeping facilities are not excluded 
from the definition, 

(d) “Dew point temperature” means 
the temperature at which condensation 
of wafer vapor begins as the ■ 
temperature of the eir-vapor mixtures 
reduced. When the dry-bulb temperature 
equals the dew point temperature, the 
relative humidity is 100 percent 

(e) "DOE" means the Department of 

Energy, ' - - 

(f) “Domestic hot water” means hot 
water which is intended for use in 
covered buildings for personal hygiene 
or general cleaning. 

(g) “Dry-bulb temperature” means the 
temperature of air as measured by a 
dry-bulb, or ordinary, thermometer 
which directly measures air 
temperature. Alternatively, adjustments 
may be mada using generally accepted 
industry practices to include the effects 
of thermal radiation, and this adjusted 
temperature may be used in lieu of the 
ordinary thermometer temperature 
measurement • 

(h) “Elementary school” means any 
tchool which has any grades 
kindergarten through sixth grade: 
Provided, That if the non-elamentary 
gqade portions of a school have space- 
conditioning control devices separate 
from the elementary portion*, the non- 
elamentary grade portions are not 
included within the definition of 
elementary school 

(i) “Fuel distributor” means any 
person who delivers oil or other fuel for 
use to a covered building. 

(!) "Heating season" means those 
periods when the HVAC system to a 
covered building is operated such that ' 
no space cooling energy is used to that 
building. 

[kj “Humidity” means a measure of 
the water-vapor content of air. 

(1) “HVAC” means Heating, 

Ventilating and Air Conditioning. 

_ (m) “HVAC System” means a system 
that provides either collectively or 
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individually the processes of space 
heating, ventilating and/or air 
conditioning within or associated with a 
building. 

(n) "Hospital and health care facility" 
sneans a building such as a general 
hospital, tuberculosis hospital or any 
other type of hospital, clinic, nursing or 
convalescent home, hospice or other 
facility duly authorized to provide 
hospital or health care services under 
She laws of the jurisdiction in which the 
institution or facility is located. 

(o) "Hotel or other lodging facility" 
means a building where sleeping and 
lodging accommodations are provided to 
the public, or to the members of a 
private membership organization or 
other private facility, in the ordinary 
course of business. 

(p) "Occupied period” means that 
lime of the day or night when the * 
covered building or portion thereof is 
used for its ordinary function or 
functions, but not including such service 
functions as cleaning and maintenance. 

(q) "Operator" means any person, 
whether lessee, sublessee or assignee, 
agent or other person, whether or not in 
physical possession of a covered 
building, who has control, either directly 
or indirectly through an agent, of 
heating, cooling or hot water equipment 

' servicing the covered building. 

(r) "Owner” means any person, 
whether or not in physical possession of 
a covered building, in whom is vested 
legal title, and who has control, either 
directly or indirectly through an agent, 
of heating, cooling or hot water 
equipment servicing the covered 
building. 

(s) "Person" means any individual, 
corporation, company, association, firm, 
partnership, society, trust, joint venture, 
or joint stock company, the United 
States or any State or political 
subdivision thereof, the District of 
Columbia, Puerto Rico, any U.S. territory 
or possession, or any agency of the 
United States or any state or political 
subdivision thereof, or any other 
organization or institution. 

(4) “Public utility" means 8 publicly or 
privately owned and operated utility 
which is engaged in the sale of electric 
power or natural gas to end-users. 

(u) "Relative humidity" means the 
ratio of the amount of water vapor in the 
air at n specific temperature to the 
maximum water vapor capacity of the 

■ air at that temperature. ■ 

(v) "Residential building" means any 
building used for residential purposes 
but does not include any portion of such 
building used for commercial, fndustriar 
or other business purposes and which, 
with respect to the heating and cooling 


requirements of these regulations, has 
separate heating or cooling space- 
conditioning control devices or, with 
respect to water temperature 
restrictions, has separate hot water 
temperature control devices. 

(w) "Room" means that portion of the 
interior space which is contained within 
the exterior surfaces of a building, 
which is contained within floor to 
ceiling partitions, and which is 
conditioned directly or indirectly by an 
energy using system. 

(x) "Secretary” means the Secretary 
of the Department of Energy. 

(y) "Solar energy" means energy 
derived from the sun directly through 
the solar heating of air, water or other 
fluids; indirectly through the use of 
electricity produced by solar 
photovoltaic or eolar thermal processes; 
or Indirectly through the use of wind, 
biomass or small scale water power. 

(z) “Space-conditioning control 
device" means a device for directly or 
indirectly controlling the room 
temperature and/or humidity by means 
of the HVAC system. 

(aa) "Special equipment" means 
equipment for which carefully controlled 
temperature levels are necessary for _ 
proper operation or maintenance. 

(bb) "State” means any state, tine 
District of Columbia, Puerto Rico, or any 
territory or possession of the United 
States. 

(cc) ‘Temperature control device" 
means a thermostat or any other device 
used to regulate the operation of heating 
or cooling equipment or a hot water 
heater. 

{do} "Unoccupied" means those 
periods of the day or night other than 
the occupied period. 

(es) "Wet-bulb temperature” means 
the temperature of air as measured by a 
wet-bulb thermometer, which ia a 
thermometer having the bulb covered 
with a doth, usually muslin, that is 
saturated with water. 

Subpart B — Heating end Coding 
Fiesfrictkma 

§ 480.1 1 HVAC systems without cepsbtiHy 
for okrvuitaneous beating and coding. 

in covered buildings with HVAC 
Bystems without the capability for 
simultaneously heating and cooling the 
building; 

(a) No operator shall set space- 
conditioning control devices so that 
energy is consumed to raise the room 
dry-bulb temperature above 63* F; 

fb} No operator shall set apace- 
conditioning control devices so that 
energy is consumed to lower the room 
dry-bulb temperature below 76" F: 


Provided, That energy may be consumed 
to Sower the room dry-bulb tempera rtirt 
below 78* F to the extent necessary tc 
lower the room dew-point temperature 
to 05* F. 

1 480.12 HVAC systems with capabtf-ry tor 
simultaneous heating and cooling. 

In covered buildings with HVAC 
systems capable of simultaneous 
heating and cooling of the building c* 
portions thereof, operators shall se - 
space-conditioning control devices :r 
accordance with the following 
requirements: 

(a) {1} Except as otherwise provrirer 
in this section, no operator shall set 
apace-conditioning control devices sc 
that energy is consumed to raise the 
room dry -bulb temperature above C F 

{2} Except as otherwise provided _ - 
this section, no operator shall set spaci:- 
conditicning control devices so that 
energy is consumed to lower the roc— 
dry-bulb temperature below 78' F 
Provided, That energy may be cor.s - : 
to lower tire room dry-bulb tempera~_re 
below 78° F to die extent necessary 
lower the room dew-point tempera r_- 
to 65* F; 

fb) (1) Operators of fan-coil, induct; rr. 
baseboard or similarly operated ut:‘_s 
shall set space-conditioning contra 1 
devices in accordance with the 
requirements of subsection (a), or 
alternatively in the following manre- 

(i) No heat is provided to the heatti 
coil during the cooling season. 

(ii) No liquid coolant is providec - 
the cooling coil at coolant tempera r_re i 
below 55° F, and 

(iii) No heat is supplied to a room 1 
the room dry-bulb temperature is greaie* 
than 65* F. 

(2} Operators of fan-coil, induction, 
baseboard or similarly operated umis 
may alternate at any time between the 
requirements of paragraph (a) and 
paragraph (b)(1) of this section. 

(c) Operators of heat-pump system* 
•hall set space-conditioning control 
devices In accordance with the 
requirements of paragraph (a) of tins 
section. 

(d) (1) In lieu of complying with the 
requirements of subsection (a) of th_s 
section, operators of HVAC systems ~ 
which the room temperature is 
controlled by the supply air temperature 
or volume (“all-air” Bystems, including 
those with reheat) may set space- 
conditioning control devices so thar 

(i) The dry-bulb temperature of tee air 
leaving the cooling coils is 60* F or 
greater, 

(ii) During the cooling season, the 
heating coil is turned off and the sr « re 
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itisuditksnjng control device In set to 78* „ 

u' „ tlilO . • * 

(sii) Owing the lies ting season, if Lis 
heating cofl is turned on, the space- 
conditioning control device is set to 85* 
F.' • ■■ ' " : : *•' ' /" ; " 

(2) Operators of HVAC systems in 
which the room temperature ia 
controlled by tire Supply air temperature, 
or volume may alternate at any time . 
between the requirements of subsection 
(a] and paragraph (d)(1) of this section. . 

(e)(1) Notwithstanding tire 
requirements of any other subsection of 
tin’s section where a licensed 
professicunl engineer certifies by 
analysis Shut operation of a covered 
building in accordance with the 
requirements of paragraph [e}(2] during 
periods prescribed in the analysis will 
result in &e consumption of less energy . 
than compliance with the requiremente 
of paragraphs (a) through (dj of this 
sectwc, that building may be operated 
in accordance with the requirements of 
sufeeocikm (e)(2) dur ing those periods. 

(2) For covered buildings qualified 
under the provisions of paragraph (e)(1), 
s pacc-oo»di tioning control devices shall 
be set at levels consistent with 
maximum energy savings, and the 
cooling system shall be adjusted such 
that 

(i) No liquid coolant is provided to the 
cooiiag cod et coolant temperature* 
below 55° F; or 

(ii) The dsy-feulb temperature of the 

air leaving the cooling coils u 60* F or 
greater. • 

(3) Operators of covered buildings 

qualified under, the provirions of 
paragraph (e)(1) may alternate at any 
time between the requirements of 
uubsectksa (a) and subsection (e)(2) of 
thi* section. - *. .;•»• -- .•>.:• ' - 

(4) Use eartLSed analysis by a license®! 

profes-sioas! engineer ehaE bs made 
available to DOE or its delegate upon 
request. ' 

(5) It shaS be deemed a violation of 
the requireiuents of this Part for a 
licensed professional engineer to falsely 
certify fie analysis authorized by 
paragraph (e)(1). 

| 680. 1 3 R« 3 t^ren>ent lot accuracy ot 
spsco-caf«Stio4<lr>g control dsvlcea. 

(a) Ifec: operator of a covered building 
shall main tala space-conditioning 
control device* within reasonable 
tolerances of accuracy. ■ ■ ' 

. (b) No person may alter a epasse- 
conditioning Control device with the . 
intent of iutviag that devico function 
Inaccwateiy. • 


f 480.14 RogiAaScfl af buSdSn® 

(iropere ; .?■<% daring tmotcaglad period*. I*- 

(a) D’.truig periods any covered, 
building is unoccupl«-d right hours or •' 
more before the next normal occupied 
period: ■" - ■/ • ' .... 

(1) Tha heating system for that 
building shall not be_ operated if the ■ ‘ ? 
anticipated minimum outdoor air dry- , 
bulb tempera hire for ths unoccupied 
period is greater than 50" F, and tha 
cooling system for that building shall not 
be operated- The requirements of this " . 
subsection may be satisfied by turning 
off the circulating air or circulating * ' 
water system. 

(2) If die anticipated minimum outdoor 

air dry-bulb temperature for She 
unoccupied period is less than 50* F, the 
space-conditioning control devices for 
the heating system for that buUtfmg shaB 
be set such that one of the following' 
results: •' 

(i) The room dry -bulb Temperatare’is ' • 

less than 55* P; . . - 

(ii) The heated supply-air dry-bulb ' l - 
•temperature Is less than 100* R 

(iii) The heating-water dry-bulb 
temperature is les s than 127* F; or 

(iv) The space-conditioning control 
devices are set at less than 55* F, or at- 
their lowest set point 

(3) HVAC system operation during 
unoccupied periods i* permitted where 
requested by the public utility or district 
heating system servicing the building for 
purposes of load management 

(4) Notwithstanding the requirements 
of this section: 

(i) HVAC system operation during 
unoccupied periods is permitted to the' 
extent necessary to prevent damage to 
the covered building or ita contents; 

- (Li) The HVAC system may begin 
operating at fedi time so that the 
temperature levels authorized by tills 
Subpart may be reached at * tbnsj 
aimnltaneoas with ft a beginning oftaa r, 
occupied period,' : • 

f 4&0.15 Auxiliary Iwatera. 

No auxiliary heating devices such as 
portable electric heaters, heat lamps or 
other devices "whose principal fanctioa 
at the time of operation ia to produce 
space beating may be operated except 
at such times that use of energy for 
heating purposes is authorized under the 
other sections of this Subpart or when 
the covered building is unoccupied. 

§490.t5 tJa* of wrrtaating aqrripment 

Nothing in this Subpa rt sh all be 
deemed to prohibit the use of ventilating 
fan or pump power to heat a building to 
a dry-bulb temperature above 55* F or to 
cool a building to a dry-bulb _ ' . . 
temperature belcrw 78* F. 


9 490,1? tjjfewwrewKsnt tecftntqus*. 

(r) Where s space-conditioning 
control devicecon tools : th e temperature 
for more than one room the 
measurement may be taken in the room 
containing the device or any other room 
controlled by that device. The room with 
the highest temperature when cooling 
and the lowest temperature when 5 , ’ 
heating may be measured for purposes. . 
of determining compliance with the 
requirements of this Subpart. 

■ (b) Except as otherwise provided in 
this section, compliance with the 
requirements of this Subpart shall be 
determined by reading the set-point of 
the apace-conditioning control device 
which controls tha temperature for the - 
room. 

(c) Any of the following methods for 
measuring dry-bulb temperature, dew- 
point temperature, relative humidity and 
wet-bulb temperature may be utilized in 
lieu of a reading of the set-point on the 
apace-conditioning control device. An 
operator shall be deemed to have 
complied with any temperature or 
humidity requirement of this Subpart bo 
long as any one measurement technique 
Indicates compliance with the relevant 
temperature or humidity requirement. 

(1) Dry-bulb temperature shall be 
measured by: 

(1) A thermometer placed within 24 
Inches of the space-conditioning control 
device; 

(ii) The average of thermometer 
readings taken two feet away from and 

. at the center of each external wall in the 
room, and at the center of the room; or 

(iii) If there are no external walls, the 
temperature at the center of the room. 

(2) Dew-point temperature shall be 
’measured by: 

(I) Observing ihe temperature of a 
glass at which condensation first occurs- 
while cooling tha gloss; 

. (ii) fiy a dew-polnl indicating 
instrument; or 

(iii) By inference from the wet-bulb 
temperature or the relative humidity. 

(3) The relative humidity shall be 
measured by. 

(1) A humidity-indicating instrument 
(hygrometer); or 

(ii) By inference from the dew-point or 
wet-bulb temperature.- 

(4) The wet-buib temperature shall be 
measured by: 

(1) A wet-bulb-tempera hire-indicating 
^instrument (psychrometer); or 

(ii) By inference from the dew-point 
temperature or relative humidity 
measurement 

• (5) Tha dew-point temperature, 
relative humidity end wet-bulb 
- temperature may be measured within 24 
inches of the humidity Space- - 
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conditioning control device if located in 


ihe roont, or in the game locations as 
used in the measurement of the dry-bulb 
temperature. 

(6) To account for HVAC system 
cycling, all temperature and humidity 
readings may be taken as ihe average of 
several measurements taken at equal 
time intervals. 

$490.18 Exemptions from heating ertd 
cooling restrictions. 

(a) The requirements of this Subpart 
shall not apply to: 

(1) Covered buildings or portions 
thereof which are neither heated nor 
cooled or which ete equipped with 
space heating devices and space cooling 
devices with total rated output less than 
3,5 BTU per hour (1 watt] per square foot 
_ of gross floor area. 

f2] Buildings containing HVAC , 
systems capable of using outdoor air or 
evaporation of water for cooling effect 
without opera lion of a vapor 
compression or absorption-refrigeration 
system, but this exemption applies only 
with respect to cooling, and only during 
those periods when the outdoor air and / 
or evaporation effect provides the only 
source for cooling. 

(3] Buildings containing HVAC 
systems capable of using energy that 
otherwise would be wasted, but only 
during those periods when the otherwise 
wasted energy provides the only source 
of heating or cooling energy. 

‘ {4] Buildings containing HVAC 
systems capable of using solar energy, 
but only during those periods when 
ssolar energy provides the only source of 
heating or cooling energy. 

Jb] For buildings or portions of 
buildings where the capacity of the 
HVAC system is insufficient to maintain 
the building cr portion thereof at the 
minimum temperature levels for cooling 
authorized by this regulation when the 
building or portion thereof is occupied, 
the operator of said building may cool 
'the building or portion of the building to 
a temperature level below 78* F before 
the building or portion of the building is 
occupied: Provided, that said reduced 
temperature level may only ba . 
maintained for the period of time 
accessary so that die temperature will 
reach the minimum level permitted by 
this regulation during the building’s 
occupied period. ■ 

(c) Exemptions under this section may 
sot be claimed when energy, other than 
waste, solar, pump or fan energy is used 
to operate a vapor compressor or • 
absorption refrigerator, ..." 

i 


Subpart C-— llornestlc Hot Water 
3 490.21 Regulation of hot water control*. 

(a) The operator of a covered building 
shall set hot water temperature control 
devices so that the temperature of 
domestic hot water in such covered 
building doe3 not exceed the greater of: 

(i) 105* F, or 

(ii) The lowest setting on the hot 
water temperature control device. 

(b) The operator shall, where 
practicable, shut off domestic hot water 
circulating pumps during periods when a 
covered building is to be unoccupied for 
more than eight hours when such 
actions will not cauBe damage to the 
building, its systems, or internal 
processes or articles. 

3 490.23 Measurement of domestic hoi 
water temperature 

(a} The temperature of domestic hot 
water shall be taken as the domestic hot 
water storage tank temperature 
measured in the hot water supply line, 
at the tank temperature control point, or 
at the tap nearest the tank discharge 
point 

r 

g 490-23 Maintenance of hot water 
temperature control device*. 

(a) The operator of a covered building 
shall maintain all domestic hot water 
temperature control devices in that 
building within reasonable tolerances of 
accuracy. 

(b) No person may alter a hot water 
temperature control device with the 
intent of having that device function 
inaccurately. 

3 490.24 Exemption from hot water 
restrictions. 

(a) The provisions of this Subpart 
shall not apply in a covered building 
where the domestic hot water heating 
equipment also provides hot water for 
manufacturing, industrial or commercial 
processes and such processes or process 
dean-up procedures require hot water 
temperatures in excess of those 
prescribed in this Subpart 

(b) Hie provisions of this Subpart 
shall not apply in a covered building 
where domestic hot water is the only 
source available for dishwashing or 
Other purposes in such covered building 
and state or local health regulations 
prescribe a minimum temperature level 
above 105’ F for dishwashing or such 
other purposes. Domestic hot water 
control devices shall be set so as not to 
exceed the minimum level required by 
the state or local health regulations. . 

(c) The provisions of this Subpart 
shall not apply to combination domestic 
water heating/space heating boilers 
during the heating season. 


(d) The provisions of this Subpart 
shall -not apply at such times that solar 
energy provides the only source for 
domestic hot water heating energy. At 
such times that a hot water heating 
system using a non-solar energy sou. ee 
is being operated in conjunction with 
solar energy, this exemption shad not 
apply. 

(e) The provisions of this Subpart 
shall not apply to domestic hot water 
heating systems capable of using bee: 
that otherwise would be wasted, but 
only at such time when the waste beat 
provides the only source of hot water 
heating energy. 

(f) Exemptions under this section tcav 
not be claimed when energy, other than 
waste, solar, pump or fan energy is used 
to operate a vapor compressor or 
absorption refrigerator. 

Subpart D — Exemptions 

1 490,31 Cenend exemption*. 

(a) In addition to the exemptions 
provided in other Subparts, and subvec- 
to the limitations of this Subpart, the 
■ following exemptions from the 
requirements of Subports D or C are 
available to any person for a building cr 
portion of a building in accordance with 
the provisions of this section: 

(1) Where a "manufacturer's 
warranty", service manual or equipment 
service contract requires specific 
temperature levels to prevent damage to 
special equipment. 

(2) Where maintenance of certain 
temperature and humidity levels is 
critical Jo materials and equipmen* cs? : 
in manufacturing, industrial or 
commercial processes. 

(3) Where maintenance of certain 
temperature and humidity levels is 
required for the proper storage or 
handling of food or other agricultural 
commodities, raw materials, goods sc 
process and finished goods. 

(4) Any other circumstances where 
special environmental conditions are 
required to protect plant life essential to 
the operation of a business within a 
covered building, materials or animal 
life. 

(5) Where maintenance of certain 
temperature levels is required: 

(ij To protect the health of persons in 
offices of physicians, dentists and other 
members of health care professions 
licensed by the state to provide tealm- 
related services; 

(UJ To protect the health of persons 
engaged in rehabilitative physical 
therapy in physical therapy faath&es 
and 

(ill) With respect to restrictions CJE 
heating only, to protect the health of 
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jjcosma utilizing Indoor swimming ' • • 
pools. ... 

(g) Where the structure or Insulation 
of tho building will be damaged. ' ' 

(bj Exemptions claimed under ' 

Sublets B, C and D of tid* Fart shall 
became effective when claimed, 

Jc} Any person claiming an exemption ' 
under any provision of Subparts B, C or 
D of this Fart shall provide the owner or 
operator of the covered building with all 
necessary information relating to the 
exemption including: 

(1) The nature of trie exemption and 
the section of the regulations claimed as 
the basis for exemption: ■ . 

fill The portions of the budding for 
which the exemption is claimed; - ; 

{3| Ilia required temperature levels in - 
tire exempt portions of the building . . ,, 
cosmstent with maximum energy 
Saving*. * 

(d) The owner or operator of a 

covered building shall, upon request of 
DOB or its delegate, make available any 
information provided to the owner or _ 
operator under subsection (c). • ■ ■ 

(e) Any person who claims an 
exemption to which he is not entitled is 
subject to the penalties provided in 
Submit G of this Part 

* (fj Where the person entitled to an 
exemption nodes' this Part is not the 
owner ce operator of tile covered 
buildings) to winch the exemption 
npplkas, the owner or operator of the 
covered buildingfs] is authorized to. 
ndjusrt s^sacs-conditicming centred 
device* and hot water temperature 
control device* in accordance with 
§4«m, , 

(g) Any operator, other than an 
operator who claims an exemption, shall 
not be liable for violation of this Part a* 
the result of acting fn reliance upon on 
exemption which subsequently is s 
determined to be invalid- - .j- -'5:iV eVr-bc' 

§ Specfftc exception*. ' - ' v ' " 

(a] In addition to the general . . 
exemptions available under 5 490.31 or 
under Scbp arts B and C, any person 
who would experience special hardship, 
inequity or an unfair distribution of the 
burden aa a result of the requirements of 
Subparts B and € of this Part may 
submit an “Application for Exception" 
in accordance with Subpart D of Part 
206 of this Chapter. An exception shall 
not become effective until such time as 
it is granted by DDE. 

(b) If the person submitting the 
"Application for Exception" is not the 
owner or operator of the covered 
Imiidlngfsj to which the requested • 
exception i* to apply, and if the , 
exception Is granted by DOE, lien the ■ 

o woes' or operator of the covered •“ ' T * 


buildings) fa s4d tc'stij'jif 

coBuitto&iog cpiurel devices ard - 

water temperature control devices 2a* * 
accordance with the provisions of tha'-' , 
exception provided by DOB. " ' 

(c)[l] Any person who receives an ■ ' V , 
approved exception under subsection [a), 
shall provide the owner or operator of ; “ 
the covered building with all necessary 
information relating to the exception 
Including; . r \ , 

(!} The natere of tbs exception; ’ 

(ii) The portions of foe betiding for 
which the exception is deimed; ■. 

fiii) Tire authorized temperature levels 
in the excepted portions of tha budding 
as determined by tha terns of the 
exception or consistent with maximum^ - 
energy savings. .•> 

Tha owner or operaice-of a ,x ■* . 
covered building shall, apoa-reqoaatfll v 
POE or ka drle/rte, maka available any 
faifoimatioa provided to the owner 0 ^ sW 
operator under subsection [1). - - . ; ,- v - 

8 490.33 UsnMsticn’ef exception w ‘ " 
•xomptiorea. , '■ 

(a) Where a portion of a covered 
building qualifies for on exemption 
under § 45031 c-r any proyiaiea of . .. < 
Subparts B and C, cr for on exception 
under § 4SCL2-2, the operator may set 
temperature level* other than those . 
prescribed Jn Subpartu B and G only for* 
such portions of tha covered buMteg as 
necessary to maintain temperature* for 
the exemptod section*. In those covered 
buildings where She apacs-conriitianiag 
control device cr hot water temperature 
control device controls both the exempt 
end non-exempt portions, of the building, 
the entire building or portion of the 
building may operate as if exempted * 
from the temperature requirements of 
Subpart* B »nd C. 

(b) DOS may iistit the exEmptkra or -•-* 

. exception grmifei by tins Part to «8 or.'- 

aa jf portion of a covered brnklfog. DOE 1 
raey specify dsn ting, cooling i«rb«t - 
water temperature comtnola to be 
applicable in the excepted portion of a 
' covered building. •? 

§ 490.34 Seep® of exception* 0 1 ’ ,, 

exemption*. ■ - . , . 

The operator of a covered building 
subject to an exemption or exception 
pursuant to this Part ahaE, where 
practicable, maintain the temperature 
levels prescribed in Subparts B and C, or 
such other level* consistent with 
maximum energy saving*. ’ , , 

§490.35 &w*7«pQcn procetksiwj for 
etafea. N - • • ' - • 

{a) A state may *eek for itself or a 
political subrhvision eh exemption from 
the application of thi* Part In such stale , 
or political subdiviaion daring a period 


for Which tha IVreJdfirtt ofthb tSnfceit 
State® crib c T-lTr ? ' : tlctersatneTvi 
cotHpiirable prd^raxa 0 ? mdi state or 
political subdivision ia in effect . . 

(b) Aatada seeking «a exemption fix 
itself or * jxilKicil subdivision on tha ^ 
ground that a comparable program is sa - 
effect shall submit to the Secretary a ■ 
‘‘Request for State Exemption” which 
shall include the following informatiocc 

(1) A fall deacriptioa cf ^ie 
comparable program, fednding^ths 
authority wltih allows for the *■ 
mandatory imposition of the program; 

(2) An estimate of the tjqiea and 

amount of eno-q^y which ouch program - 
will conservop ■ • • . 

{3} The effective deteo 0 / tiro prograia; 

J4| A description ef energy 
' conaervatioaBseftaure* tenplementafele 
at the state or local le vel and their • 
expected energy savings; . . . 

(5J A comparison of energy savings 
estimated to resell In that state from 
compliance with those' regulations and 
estimated energy savings under the 
proposed comparable program which 
■ demcnatrateB that the comparable 
program conserves at least as much 
energy in tho state or political 
subdivision as these regulations. The 
comparisons shall be performed using a 
consistent methodology for estimating 
building energy consumption. 

{0j Sadi other Information as the 
Secretary may require. 

(c] A request for exemption by a state 
shall be sent toe Secretary, Department 
of Energy, Washington, D.C. 20585. 

(d} For purpose* of this section: 

(1) “Comparable program” means a 

program which deals with the same 
subject matter ao these regulations, 
which ia mandatory, and which 
conserves at least as much energy in the 
•taje . or ppht , onI.evt’di i«iski>i thereof on _ 
sdhereace to the requirement* of those 
regulations would be expected to 
conserve to such state or political . 
subdivision; . ■ . 

(2) "Same subject matter” mean* 
heating, cooling and hot water 
temperature restrictions to covered 
buildings.'. 

Subpsrt Frovto'on* 

§ 490.41 jotot and savara 3 EebIBty. 

Tha owner and operator shaU be 
jointly and aaverally liable for the 
' execvrfioa of operator responsibilities 
under thi* Part where an agency 
relationship exists between the owner 
and operator, ' 

1 490.42 RsportJog rf.q^emsrrt. 

Any public utility or any fuel 
distributor shall make available to the 
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BOE, upon request, customer lists «£ ■• 
other information deemed necessary by 
SiOS to administer and enforce these , 
regufr 'cfla. • -•_••; .: 

§ 430.4, Seif-CcrU flea fion and Filing ef .. 
SuHdtng Compliance tnfonnaito-n, Form. 

(a)(1) The owner or operator of k 
covered building shall, within 30 days of 
■ tiic effective date of this regulation, 
complete in accordance with forms and 
instructs os provided by DOF. and pest 
in a prominent location within the 
covered building, a "Certificate of 
Building Compliance” certifying 
compliance with the requirements of this 
Part 

(2} The "Certificate of Building 
Compliance” shall set forth exemptions 
claimed by any parsons within the, 

, covered building, or any authorized 
exceptions claimed by persons rvifola 
tits building.' . , -• ' 

• £5) In addition to the requirement* cf 
subsection (a), the owner or operate* «£. 
a covered budding shall, tvilMn S3 days 
of the effective date of thi3 regulation, .... 
submit to DOE in accordance with forms 
and instructions to be provided by DOE 
a “Building Compliance Information ■ 
Form" describing the building, tfaa 

means adopted’ to comply with the 

regulations and any exemption* or 
©xxeptfoaa claimed by person* to that 
building. 

(c) It jhall fos deemed a violation of . 
this Part for &a owner or operator to 
knowingly provide false, misleading or 
incomplete information on tho “Budding 
Compliance Information Form” or the 
"Certificate of Building Compliance,” 

(d) DOE will make “Certificates of 
Buitoing.Compliance” and “Building 
Compliance Information Forms” and 
instruction* available at convenient 
icon boos throughout the country. to .. 
addition, "Certificate* of Building • ■, 
Coraph'ance” and “Building Compliance 
Information Forms” and instructkma fee 
ilsoir completion may be obtained from; 

Director, Office of Building and Community ■ 

{systems, Office of Conservation and Eolar 

Applications, SO Massachusetts Avemt# 

NW, Roossi 2221 C, Waubtcgton, D.C. tmto. '■ 

Atiestiaa: ESTR Building ConspUeace. . /», 

Stfe^art F—A&minls-trs'aYO Procedures 
349&S1 Pvwposo end seeps. ./ J ' 

This Subpart establishes tho . T . 
procedure* for determining the natuai' "... .' 
and extent of violation* of s-ectiaa 524(c) 
Df the EPCA arid the procedures for 
issuance of a Notice of Violation, 
Violation Order, Violation Order for 
Immediate Compliance, Modification or, 
Hetciseion Decision and Order, and Stay 
Decision and Order. Nothing' in the**} - 


regulations shall sfr'oct the authority of .-■ 
DOE enforoament official* la - : ■ 

coordination with tbs Department of . .. . 
justice to Initiate appropriate civil csr ■ 

• criminal enforcement vet ion* in court at 
■ any tin’; a. -■ 




§49CL5'2 Nodes of vfotetion. 

(a) When any Audit or investigation 
discloses, or the DOE otherwise finds, 
that any person has engaged, is engaged, 
or is about to engage in acts or practices 
. contrary to the provisions of Standby 
Conservation Man No. 2 (Emergency 
Building Temperature Restrictions) and 
implementing regulations in violation of 
section 521(c) of the EPCA, the DOE 
bury Issue a Notice cif Violation. Any 
notice issued under this section shall be 
. in writing and shall set forth the findings 
of feet and oonclcudona of lawnpun ... 
which it is fra end. r.r,* v 
. <b) Within 20 business days after She 
eerrlce of a WoJka cf Viola don the -- 

■ person upon wbc n the Notlce !* somsd ■ 
may file a reply with the DDE office that 
issued the Notice of Violation. The DOE 
may extend the 10-day period for good 
cause shown, - .I.-,/' 

(c) The reply shall be In writing and 

signed by the person filing it. The reply 
shall contetn a utateniesrt of afi relevant 
facts praietate] to the net* or practice? 
the t are file subject of the Notice of 
Violation. Tbs reply shall Include a • •• 

{statement e £ the legal, burduers and 
other reason* for the act* of practices; a 
description cf the acts of practices; end 
a discussion of fee pertinent provisions 
and relevant facta reflected in any 
document submitted with the reply.' 
Copies of all relevant contracts, reports, 
abstracts, compilation* of data and 
other document* shall be submitted with 
the reply. Ilia reply ehal! Include a 
discussion of die relevant aufocrfiiea 
which supjxjrt the position Eflscrtefi, "•. 

including ndieg*, rqgtdafionna,' ' ' ‘ 
interpretafions, orders anddedricas 
issued by BCM.-* 1 ' 

(d) The r^ply should Indicate whether 
the person re§ce*1« an informal 
conference regarding fo-notice. A ' 
request for a ccnf- recce must bn in ... 
svri ting and *hall l>a governed Iby foe 
provisions ©f its Cffl # SOS.lTi, WHcti >v ' 
are tocorporated by reference hereto 
and is.sda a part cf this subsection, ■. : ’ “ 

1e) If a peewsa has not Sad a reply ■ ' 
with the DOE wfed/Sa fisa tOHlayorofijoj’ ■ 

period authorized lor r^ily, the pes’aoa : 

•haH be deemed to have admitted ike . 
accuracy of feelaclural allef/itks»a and . 
leg-pJ coodtrslcn* rtotsd in thaifet'sja cf *• 
'V loiafkKi, and the DC® scuay proceed to • 
issue a Violation Gtedar la acooniamcs 
with | iSOJ&l. ._= . : L: r - . 


; (0 ff the DOE finds, dining er after the 
10-day or other period authorized for 
rer-ly, th/ri no violation bau eccurtTri, is 
ccotfanuof, oris about to octxr, or that 
foi any r«a jcu the Issaaoce cl a 
Violation Order would net bo - 
appropriate. It shall rescind the Nodoe 
of Violation and inform the person 4» 
whom tire Notice was Issued of the 
rescissiosL 

f 490.53 Violation Order. 

After considering all information 
received during the proceeding, the DOE 
may issue a Violation Order. The 
Violation Order may adopt the fiodhis* 
and conclusions contained in the Nctics 
of Violation or may modify or rescind 
any such finding or conclusion to 
conform the Order to the evidence or on 
the basis of a determination that the 
finding or coitdoslon is erroneous In feet 
or Saw cr !■; arbitrary or capricious. Such 
Order shall constitute a final sigcocy 
«s»3er anbject to fadJdal review. OnJsa* 
othervdee upadfied, the Violation Onler 
shall be effective 20 business days arbe" 
the date of issuance, to the alternative, 
the DOE may determine that no 
Violation Order should be Issued cr that 
the Notice of Violation should be 
' withdrawn for further consideration or 
modification. Every determination made 
pursuant to fill* section shall jstate the 
relevant facts and legal base* 
supporting the determination. 

f 49&S4 Violation Orriir ter ItnroecB 


(a) Notwithstanding the provision* of 
J 4^3.52 or § 490.S3, the DOE may issue 
a Violation Order for Immediate 
Compliance, which shall be effective 
upon issuance and until rescinded or 
•uspemded, If it find*: 

(1) There Is a strong probability that a 
violation an* occurred, is continuing m 
Is about to occur; 

(2) Irreparable barm wifi occur an foa 
foe violation Is reaiedsed kamwliatedy; 
and 

(S) The public interest rcqsiiiea &• 
avcidenoe -cf ouch trreparohi:; hnna 
through tarac dints compliance and 
svaiver of the procedurea afforded azsder 
J 4fi0^£. 

(b) A Vlolatioe Order for Immediate 
Compliance shall fee servod promptly 
upon foe person against whom such 
Order I* taroed by personal service, 
telex or telegram, with a copy served % 
registered or certified mall. The copy 
shall contain a written -statement of for 
relevant facia *od foe legal basis for &r 
Violation Crdor fo? immediate 
Compliem®, foduiSing foe fording* 
required by paragraph (a) of foi* sector 
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(cl The DOE may resc'nd or suspend a 
Violation Order for Imnv Male • _• 

Compliance if it appears at the criteria 
set forth in paragraph (a) of this section 
are no longer satisfied. When 
appropriate, however, such a suspension 
or rescission may be accompanied by a 
Notice of Violation issued under 
5 490.52. 

d) If at any time in the course of a 
proceeding commenced by a Notice of 
Violation the criteria set forth in 
paragraph (a] of this section are 
satisfied, the DOE may issue a Violation 
Order tor Immediate Compliance, even 
if -.be 10-day period for submitting a 
reply to that document has not expired. 

5 £90.55 Modification or rescission. 

' a) Any person to whom a Violation 
Order or Violation Order for Immediate 
Compliance is directed may make 
application for modification or 

rescission of such Order. 

b) The application shall contain a full 
ar.d complete statement of all relevant 
facts pertaining to the circumstances, 
act or transaction that is the subject of 
the application and to the DOE action 
•c-ezht; and shall include a discussion of 
the relevant authorities which support 
*he position asserted, including, but not 
.'•.meted to, DOE rulings, regulations, 
interpretations and decisions. The 
applicant shall fully describe the events, 
acts or transactions that comprise the 
significantly changed circumstances, _ as 
darned in paragraph (e)(2), upon which 
the application is based. The applicant 
shall state why, if the significantly 
merged circumstance is new or newly 
discovered facts, such facts were not or 
could not have been presented during 
the prior proceeding. 

, c The application should indicate 
whether the person requests en informal 
conference. A request for a conference 
must be in writing and shall be governed 
by the provisions of 10 CFR § 205.171, 
winch are incorporated by reference 
herein and made a part of this 
subsection. 

(d)(1) If the DOE determines that there 
is insufficient information upon which to 
base a decision and if upon request the 
necessary additional information is not 
submitted, the DOE may dismiss the 
application without prejudice. If the 
failure to supply additional information 
i 3 repeated or willful the DOE may 
dismiss the application with prejudice. 

(2}{i) If the applicant fails to satisfy 
the requirements of paragraph (b) of this 
section, the DOE shall issue an order 
denying the application. The order shall 
state the grounds for the denial. 

(ii) The order denying the application 
shall become final within 5 days of its 


service upon the applicant, unless 
within such 5-dcy p :riod an amendment 
to correct the deficiencies identified in 
the order is filed with the DOE. 

(iii) Within 5 days of the filing of such 
amendment, the DOE shall notify the 
applicant whether the amendment 
corrects the specified deficiencies. If the 
amendment does not correct the 
deficiencies, the notice shall be an order 
dismissing the application as amended. 
Such order shall be a final agency order 
subject to judicial review. 

(e) Criteria. (1) An application for 
modification or rescission of an order 
shall be processed only if the 
application demonstrates that it is based 
on significantly changed circumstances. 

(2) For purposes of this subpart, the 
term "significantly changed 
circumstances” shall mean — - 

(i) The discovery of material facta that 
were not known or could not have been 
known at the time of the proceeding and 
action upon which the application is 
based; 

(ii) The discovery of a law, regulation, 
interpretation, ruling, order or decision 
that was in effect at the time of the 
proceeding upon which the application 
is based and which, if such had been 
made known to the DOE, would have 
been relevant to the proceeding and 
would have substantially altered the 
outcome; or 

(iii) There ha3 been a substantial 
change in the factB or circumstances 
upon which an outstanding and 
continuing order of the DOE affecting 
the applicant was issued, which change 
has occurred during the interval 
between issuance of such order and the 
date of the application and was caused 
by forces or circumstances beyond the. 
control of the applicant. 

(f) Upon consideration of the 
application and other relevant 
information received or obtained during 
the proceeding, the DOE shall issue an 
order granting or denying the 
application. The order shall include a 
written statement setting forth the 
relevant facts and the legal basis of the 
order. Such order shall be a final agency 
order subject to judicial review. 

§ 490.56 Stay Pending Judicial Revlsw- 

(a) Any person to whom a Violation 
Order or Violation Order for Immediate 
Compliance is directed may make 
application for a stay of such Order 
pending judicial review. 

(b) The application shall contain a full 
and complete statement of all relevant 
facts pertaining to the act or transaction 
that is the subject of the application and 
to the DOF action sought. Such facts 
shall include, but not be limited to, all 


infoqnation that relates to the- 
aatiafaction of the criteria in paragraph 
(e). A copy of the Order from which a 
stay is sought shall be included with the 
application. 

(c) If the DOE determines that tiiere is 
insufficient information upon which to 
base a deciaion and if upon request 
additional information is not submitted 
by the applicant, the DOE may dismiss 

.the application without prejudice. If the 
failure to supply additional information 
i 3 repeated or willful the DOE may 
dismiss the application with prejudice - 

(d) The DOF, shall grant or deny the 
application for stay within 5 business 
days after receipt of the application. 

(e) Criteria. The grounds for granting _ 
a stay are: 

(1) A showing that irreparable injury 
wtl result in the event that the stay is 
denied; 

(2) A showing that denial of the stay 
will result in a more immediate serious 
hardship or gross inequity to the 
applicant than to the other persons 
affected by the proceeding; 

(3) A showing that it would be 
desirable for public policy or other 
reasons to preserve the status quo an'.e 
pending a decision on .the merits of the 
appeal or exception; 

(4) A showing that it is impossible for 
the applicant to fulfill the requirements 
of the original order and 

(5) A showing that there is a 
likelihood of success on the merits. 

(f) Upon consideration of the 

application and other relevant 
information received or obtained during 
the proceeding, the DOE shall issue an 
order granting or denying the 
application. The order shall include a 
written statement setting forth the 
relevant facts and the legal basis of the 
decision, and the terms and conditions 
of the stay. . T 

(g) The grant or denial of a stay is no; 
an order of the DOE subject to 
administrative review. 

§ 430.57 Consent Order. 

(a) Notwithstanding any other 
provision of this Subpart, the DOE m=> 
at any time resolve an outstanding 
compliance investigation or proceeding 
with a Consent Order. A Consent Order 
must be signed by the person to whom <: 
ia issued, or a duly authorized 
representative, and must indicate 
agreement to the terms contained 
therein. A Consent Order need not 
constitute an admission by any person 
that DOE regulations have been 
violated, nor need it constitute a find.rg 
'by the DOE that such person has 
violated DOE regulations. A Conser: 
Order shall, however, set forth the 
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tclevant facts which form the basis for 
'ha Order. A Consent Order is a final 
Order of the DOE having the game unco 
and effect as a Violation Order issued 
pursuant to I 430.53. 

(b) At any time and In accordance 
with tire procedures of § 430.55, a 
Consent Order may be modified or 
rescinded upon petition by the person to 
whom the Consent Order was issued, 
and may be rescinded by the DOE upon 
discovery of new evidence which is 
materially inconsistent with the 
evidence upon which the DOE's 
acceptance of the Consent Order was 
based. 

(c) Notwithstanding the issuance of a 
Consent Order, the DOE may seek civil 
or criminal penalties or compromise 
civil penalties pursuant to Subpart G 
concerning matters encompassed by the 

. Consent Order, unless the Consent 
Order by its terms expressly precludes 
the DOE from bo doing. 

(d) If at any time after a Consent 
Order becomes effective it appears to 
the DOE that the terms of the Consent 
Order have been violated, the DOE may 
refer such violations to the Department 
of Justice for appropriate action in 
accordance with Subpart G. 

§ 4S0.SS RemeeBes, 

- .A Violation Order, a Violation Order 
for Immediate Compliance, a 
Modification or Rescission Decision and 
Order, or a Consent Order tcay require 
the pereon to whom it is directed to 
make an appropriate adjustment in 
building or domestic hot water 
temperature, to post a correct Certificate 
of Building Compliance, end to take 
such other action as the DOE 
determines is necessary to eliminate the 
effects of a viola don. 


Subpsrt S—fnvestigatlons, Violations, 
Sanctions, Injunctions and Judicial 
Actions 

• 84S0.81 investigations, 

. ' Investigations will be conducted in 
accordance with the provisions set forth 
in 10 C.F.R. g 203.201. 

§400.62 Violation*, 

Any practice that circumvents or 
contravenes or results ia a 
tircumvention or contravention of the 
requirements of any provision of this 
Part or any order issued pursuant 
thereto is a violation of the regulations 
stated in this Part, 


to penalties and sanctions as provided 

herein. 

(t) The provision.; herein for penalties 

nd sanctions shall he deemed 
cumulative and not mutually exclusive. 

(2) Each day that a violation of the 
provisions of this chapter or any order 
Issued pursuant thereto continues shall 
be deemed to constitute a separate 
’delation within the meaning of the 
provisions of this chapter relating to . 
criminal fines and civil penalties. 

(b) Civil penalties, (1) Any person 
who violates any provisions of this Part 
or any order issued pursuant thereto 
shall be subject io a civil penalty of not 
more than $6,000 for each violation. 

(2) The DOE may at eny time refer a 
violation to the Department of Justice for 
the commencement of an action for civil 
penalties. When the DOE considers it to • 
be appropriate or advisable, it may 
compromise, settle and collect civil 
penalties. 

(c) Criminal penalties. (1) Any person 
who willfully violates any provision of 
thus Pari or any order Issued pursuant 
thereto shall be fined not more than 
$10,000 for each violation. 

[2) The DOE may at any time refer a 
willful violation to the Department of 
Justice for criminal prosecution. 

(dj Other penalties. Willful 
concealment of material facts or false or 
fictitious nr fraudulent statements or 
representation*, or willful use of any 
false writing or document containing 
false, fictitious or fraudulent statements 
pertaining to matters within the scope of 
Becticn S 24(c) of the EPCA by any 
person shall subject such pereon to the 
criminal penalties provided in 18 U.S.C. 

§ 1001 (1070). 

§ 450.34 Injunction*, 

Whenever it appears to the DOE that 
any person has engaged, is engaged, or 
is about to engage in any act or practice 
constituting a violation of any regulation 
or order issued under this chapter, the 
DOE may request the Attorney General 
to bring an action in the appropriate 
district court of the United States to 
enjoin such acts or practices and, upon a 
proper showing, a temporary restraining 
order or a preliminary restraining order 
or a preliminary or permanent injuctlon 
shall be granted without bond. The relief 
•ought may Include, without limitation, a 
mandatory injunction commanding any 
person to comply with any such order or 
regulation. 

(TK Doc Fj-zum FTW Id* pm) . 
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f 480.63 Sanctions. 

(a) General. Any person who violates 
aay.provisien of this Part or any Order 
issued pursuant thereto shall be subject 
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